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DECISION OF THE COMMISSIONER 


Docket No. 11-0398
CLAIMANT:
EMPLOYER:

KELSEY SKOLNICK
REGIS CORP
The claimant appealed to the Department from a Tribunal decision mailed 
March 3, 2011. That determination denied unemployment insurance benefits for a temporary period under AS 23.20.379. At issue is whether the claimant voluntarily quit suitable work without good cause.
We have carefully reviewed the record in this case, including the recording of the hearing, and we have considered the claimant's contentions on appeal.   She argues that she was at the end of her pregnancy and wasn’t able to stand long periods of time and not able to lift heavy product boxes. She also argues she should not have to pay back the $1,140 overpayment that she believes resulted from the Tribunal decision. She further states: “I have had a previous child in 2008 and know my body when it comes to being ready for a baby and my labor.” 
Briefly, the facts establish that the claimant worked as a hairdresser and was paid on commission. She was pregnant and had arranged to take maternity leave for twelve weeks. Her due date was July 10, 2010. She left work on June 15 because she wanted to prepare and because she felt her baby was “coming soon.” She gave birth on June 24, 2010.  Though the Tribunal found that the claimant wanted to “get her home ready for the birth of the child,” that finding is not based on the evidence or testimony. 
The Division’s Benefit Policy Manual, section 235.4 has the following discussion of leaving work due to a pregnancy:

Pregnancy is considered an allowable reason to leave work at or near the time of the birth. A worker who works until eight days before her due date or four days before her actual delivery date has satisfied the test of compulsion and need not establish any extraordinary disability or furnish medical documentation to voluntarily leave work for good cause (9027892, October 5, 1990.) 
A worker who voluntarily leaves work more than eight days before her due date does not automatically have to establish extraordinary disability or furnish medical documentation to satisfy the test of compulsion. 

Example: A claimant quit her job on March 30, because she was pregnant and her due date was May 3. The claimant's midwife advised her that she could have the baby earlier, but did not advise her to quit her job. The baby was born on April 15. In allowing benefits, the Commissioner held, "In this case, the claimant's baby was born 15 days after she quit. She had already been told that her due date was not certain and that she could have the baby earlier. At this point, a doctor could do no more than rely upon a worker's subjective assessment of her ability to work. A health advisor is most likely to tell a worker to work as long as she can and quit when she must. A statement would be valuable with respect to a quit occurring in the third month of pregnancy. In the ninth month, it in most cases simply recites the obvious. The claimant's testimony was credible. She provided enough subjective evidence of discomfort to justify the quit (9121844, November 8, 1991)
In the present case, the claimant worked at an occupation that required her to be on her feet continuously, and she also had to lift boxes she felt she could no longer lift due to her pregnancy. She had already arranged for maternity leave, and felt that her due date was much sooner than that given by her physician. As it turns out, she was right in that regard. Though her judgment of her ability to continue work was somewhat subjective, the cases cited show that the claimant’s assessment in these situations is perhaps as valuable as that of a health care professional. For those reasons, we conclude the claimant has established a compelling reason for leaving work when she did. 

The decision of the Employment Security Division Appeal Tribunal is REVERSED. Benefits are allowed for the weeks ending June 19, 2010 through July 24, 2010, so long as the claimant is otherwise eligible. The issue of overpayment liability based on this case is also REMANDED for reconsideration, however there may also be an issue of the claimant’s availability for work during the weeks in question.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on April 21, 2011.


CLARK BISHOP


COMMISSIONER

