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ULISESE FANENE
DITO’S FRESH CUTS
The claimant timely appealed to the Department from a Tribunal decision mailed April 5, 2011, which affirmed a determination of the Unemployment Insurance Claim Center that denied the claimant benefits for a temporary period under 
AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.

In his appeal to the Department, the claimant contends he was not provided a fair hearing because the interpreter the Tribunal provided for the telephonic hearing did not properly interpret all that he was saying and though he tried to intervene, he was not able to. He requests that an “in-person” hearing be scheduled at which he will provide his own interpreter. He also requests that a witness be called on his behalf who was present during the incident that led to his discharge.

We have reviewed the entire record in this case including the audio hearing record. The hearing was lengthy, and the claimant gave extensive testimony as did the employer representative. Both parties were able to ask questions of one another and both gave closing statements. There is no indication that the claimant was not able to give his testimony through the interpreter or understand the testimony of the employer representative. The interpreter was provided by a professional organization that provides telephone interpreters who are neutral and have no interest in the outcome of the case. Such would not necessarily be the case if the claimant provided his own interpreter.  For those reasons, we hold the claimant was provided a full and complete hearing and will not order reopening of the hearing as requested.

The Tribunal held that the employer representative who testified had limited first-hand knowledge of the events.  The Tribunal went on to hold that the claimant’s testimony changed several times during the hearing. The Tribunal therefore held the employer was more credible and held against the claimant. We cannot concur with that assessment, however, based on the record provided.

The claimant was fired for allegedly “shoving” another employee with his open palm and nearly knocking him down. The claimant denies that he did this and consistently testified that he merely “tapped” the other employee to get his attention about a policy violation of leaving a door open at the workplace. He testified he only did this to get the other employee’s attention, after calling out to him several times. The two were working in a warehouse. The employer did not provide any testimony from the other employee and did not produce a written complaint by the other employee that it purports to have. Further, the employer admits the claimant was a good employee and had no previous warnings or counseling. The manager testified that the claimant admitted he “shoved” the other employee, though the claimant denied this “confession” throughout his testimony.

 In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, we held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86….

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Weaver, Comm’r Dec. 96 2687, February 13, 1997.

Based on the evidence and testimony provided in this case, we believe the Tribunal relied too heavily on the hearsay evidence of the employer to the detriment of the claimant. Though the Tribunal alleges the claimant’s testimony changed several times during the hearing, we do not believe the record bears this out and the Tribunal gave no examples in its findings of such inconsistencies. 

Admittedly, a worker should rarely have reason to even touch a co-worker. However, in this case the claimant testified he merely tapped his co-worker on the shoulder to get his attention after he had unsuccessfully called to him. There can be a fine line between what is considered a shove or assault and what is merely inappropriate touching. In this case, we find the evidence mitigates in favor of the claimant. For that reason we will substitute our judgment over that of the Tribunal in this matter.
The decision of the Tribunal is REVERSED. Benefits are allowed without disqualification under AS 23.20.379 for the period shown, provided the claimant meets all other qualifying provisions.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on May  26, 2011.
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