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DECISION OF THE COMMISSIONER

Docket No. 12-0620
IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYER:
CRAIG GETCHELL
UNISEA INC/UDH

The claimant appealed timely to the Department from a Tribunal decision mailed 
April 2, 2012 that affirmed a determination denying benefits for a temporary period under AS 23.20.379.  Benefits were denied on the holding that the claimant was discharged due to misconduct connected with his work.

We have reviewed the entire record in this case. The claimant was terminated from his job at a seafood processing plant in Dutch Harbor for fighting on company premises. On appeal to the Department, the claimant contends that he was not the one who initiated the fight and states, in part:“When defending myself I was cornered in my room with no means of escape and my attempts to subdue my assailant were failing… I feel that I used the absolute minimum force necessary to protect myself from possible great bodily harm.”

We find from the record of the hearing the following testimony:

Question by Tribunal: “He punched you in the face while you were lying down in your bed. What did you do to him, after that?”
Answer by claimant: “I hit him, probably four or five times, to keep him at bay.”
Question: “Why not just grab his arms and restrain him?”
Answer: “I attempted to do that first, but I was unable to get a hold of him. I still had covers on me, ah, and even when I stood up there were still some covers that kind of kept me restricted. It was real tight quarters too. Eventually I was able to grab him, and not subdue him but just kept him from being able to hit me. I was able to grab his arms eventually.”

The Tribunal reasoned that the claimant’s actions were not simply defensive in nature because, “A defensive action would have been to block punches, to grab the assailant’s arms, or to wrestle or restrain the assailant. Punching is clearly an offensive move – especially punching someone four or five times.”
Although it is a close distinction, we find from the hearing testimony and record that the claimant never indicated he “punched” his roommate. He admitted he hit him, but only to defend himself and keep him at bay. We find from the Employment Security Division’s Benefit Policy Manual,  Section 390.2 the following statement of policy regarding fighting on the job.

The only case in which a fight on the job is not misconduct is when the worker is acting in self-defense and the worker did not provoke the altercation either physically or verbally. 

Example: A warehouse foreman was discharged from his job for fighting.

He was struck by a subordinate, and restrained the worker by putting him

in a headlock. Both workers were dismissed, according to company

policy. In finding that the claimant had not committed misconduct in

connection with his work, the Tribunal stated, "A worker has a right to

defend himself against physical attack, regardless of a company policy

forbidding such actions. In this case, (the claimant) defended himself

against the attack of another. No evidence was presented to show that

the claimant was the instigator." (97 1021, June 20, 1997)
We approve of the policy used by the Division and believe the Tribunal did not 

totally adhere to that policy in making its decision in this case. The claimant’s testimony was that he was only trying to defend himself after being attacked while he was sleeping in his bed. The employer did not appear at the hearing or provide any additional evidence for the appeal. Therefore, it is reasonable to accept the claimant’s version of the facts as he testified to them. Those facts support the conclusion that he was only acting in self defense in the altercation that led to his discharge and that he was not actively “fighting” which would have been an act of misconduct.  His actions only showed the amount of force necessary to defend himself and accordingly we conclude his termination was not for misconduct connected with his work.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are allowed for the weeks ending August 20, 2011 through September 24, 2011, provided the claimant meets all other qualifying provisions. The other penalties are to be removed from his claim as well.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on May 23, 2012.
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