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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 111149

JUNEAU, ALASKA  99811-1149

DECISION OF THE COMMISSIONER

Docket No. 12-3121
IN THE MATTER OF:

CLAIMANT:


PAUL SWETZOF
The claimant appealed timely to the Department from a Tribunal decision mailed January 17, 2013. That decision affirmed a determination denying benefits under AS 23.20.378 for the one week ending July 21, 2012. The issue is whether the claimant was able and available for work.

We have reviewed the entire record in this case. The facts are not in dispute and are quite straightforward. The claimant had an on-call job at a liquor store and was called the night before to work an eight hour shift for July 20, 2012. The claimant explained to the employer he could not begin at 10:00 a.m. as requested because he had an important medical appointment that would take possibly two hours that day beginning at 9:45 a.m.  The employer indicated he would get back to him if he needed him, which he failed to do. The claimant had been paid benefits for the week prior. He had been suffering dizzy spells, and had an MRI scheduled for the morning in question, which he felt was too important to miss.
The claimant argues that he was fully able and available for work for the rest of the week and merely would have been late in working the one shift he was scheduled for.  He cites 8 AAC 85.350 as stating, in part: “… a short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.” The actual wording of 8 AAC 85.350 is shown below and was revised from the version quoted by the claimant several years ago.
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if
(1) The insured worker is not available for work because the insured worker 
(A) is ill or disabled;

(2) A condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

8 AAC 85.350. Able to work and available for suitable work.
(a) A claimant is considered able to work if the claimant is physically and
mentally capable of performing work under the usual conditions of

employment in the claimant’s principal occupation or other occupations for which the claimant is reasonably fitted by training

and experience.
(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and 
(7)
is available for a substantial amount of full-time employment.

CONCLUSION

It is understandable that the claimant would believe that he was able and available for work for a normal work week, and thus eligible for benefits in the week at issue, however, he did have to decline at least a substantial part of a work shift during that week because of a medical appointment. Under the statute and regulation, he cannot be considered fully able and available for work if he is ill or medically disabled. We equate missing work due to medical appointments the same as an illness. As the Tribunal noted however, if a claimant becomes ill or disabled while in compensable claim status, there is a waiver of availability for up to six weeks of the illness. That waiver is nullified, however, if the claimant has to refuse an offer of new work or to work an existing job. 
In this case, we cannot fault the claimant for turning down work due to his important medical appointment. Nevertheless, his refusal of work due to that medical condition shows he was not able to work during part of the work week in which the employer needed him to work. Unemployment benefits are only payable on a weekly basis and are not broken down to a daily formula. Accordingly benefits must be denied the claimant for the entire week in question.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for the week ending July 21, 2012.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on March  6, 2013.
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