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 EMPLOYER APPELLANT:

ERIC FOWLER
SALCHA MARINE INC
The employer appealed to the Department from an Appeal Tribunal decision mailed April 3, 2013 which reversed a determination that denied the claimant benefits for a temporary period under AS 23.20.379. The Tribunal ruled that rather than voluntarily quitting suitable work without good cause, the claimant was discharged but not due to misconduct with his work. The Tribunal thus allowed benefits without penalty but also remanded the issue of whether the claimant was an employee for this employer to the Employment Security Division’s Tax unit.
In its appeal to the Department, the employer argues that the Tribunal did not get the facts in his case correct and the decision is “replete with errors.” The employer contends the claimant quit his job but that he was a private contractor and not an employee of Salcha Marine. The employer gives as an example of errors in the findings the Tribunal finding that AA Salcha Marine is a trust. However, we find the following testimony from the record given by the same employer representative:

Tribunal – Can you explain to me what happened in January 2012 as far as the business changing hands?

Employer – Well, the business was transferred to a trust… and then we established another company called AA Salcha Marine
The Department has reviewed the entire record in this case. The testimony in the hearing given by the claimant and employer representative varied widely and was confusing at times. We note that much of the testimony of the employer representative was hearsay, in that he testified his wife reported to him that the claimant was “bombed” at work but he himself was not there to observe what happened. The claimant denies that allegation. Based on the record, the Department finds support for and accepts the findings of the Appeal Tribunal. 
Though the employer is requesting to submit oral argument, we will not accept any new testimony or evidence now, nor do we find oral argument appropriate. Though the claimant and employer gave conflicting testimony, we hold the Tribunal did not err in its judgment of the credibility of the testimony and evidence presented. Accordingly, we find no reason to overturn the Tribunal’s findings and conclusion that the claimant was discharged, but not for work-connected misconduct.
As to the Tribunal’s remand of this matter to the Tax unit for further investigation, we find that appropriate and uphold that action as well. As noted by the Tribunal, if the Tax unit finds that the claimant was not an employee of the company, but rather was an independent contractor, the decision regarding the issue of the separation will be vacated.  

The decision of the Appeal Tribunal is AFFIRMED. Benefits remain allowed for the period shown in the Appeal Tribunal decision.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on June  28, 2013.
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