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DECISION OF THE COMMISSIONER 


Docket No. 13-0716
IN THE MATTER OF:

CLAIMANT:

FESTUS AGYEI

The claimant appealed to the Department from a Tribunal Decision dated 
June 7, 2013. That decision denied the claimant’s request for reopening of a hearing scheduled for April 16, 2013. Because of his failure to attend the hearing, the claimant’s appeal was dismissed in a decision of April 16, 2013.

After the dismissal, the claimant requested reopening of the hearing in a letter dated April 29, 2013, indicating he had not received the notice of hearing mailed on April 5, 2013 before the hearing because he is residing out of the country and his mail is slow in getting to him. He did not answer questions asked of him by the Tribunal in a letter, including the question of how his mail is forwarded and who checks his mail at the Ohio address where he receives it. He asserts he never received that letter.
AS 23.20.420 requires each party to be given a reasonable opportunity for fair hearing.  The Alaska Superior Court, in James A. Gregory vs. Employment Security Division, 4FA-97-1810CT, October 21, 1998 (unreported), upheld a decision in which the Department denied reopening of a hearing because circumstances within the party’s own control caused him to miss a hearing. 
Regarding the receipt of mail, the Department’s consistent position is:

As we have held before, once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. In re Andrews, Comm'r Rev. No. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ.(Alaska Super. Ct. 1st J.D., April 13, 1977). There is a rebuttable presumption that a notice placed in the mail will be timely delivered. In re Rosser, Comm'r Rev. No. 83H-UI-145, June 15, 1983. To hold otherwise would simply allow any late appeal to be accepted on the assertion that the determination under appeal was never received. Upheld in Chappell, Comm’r Dec. 04 0659, June 14, 2004.

In this case, the mailing of hearing notices and issue of reopening hearings is the same as for accepting late appeals. Simply asserting that the hearing notice was not received or was received late, is not sufficient evidence for reopening an appeal. In this case, it may well be that the claimant’s mail takes longer to get to him because it is forwarded by friends or relatives to the country in which he is residing. However, it is within his control to have his mail checked and the information communicated to him in a timely manner. Therefore, we hold the claimant has not shown circumstances beyond his control for failing to attend the appeal hearing. 

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Reopening of the hearing is denied. The claimant’s appeal is DISMISSED.
Dated and Mailed in Juneau, Alaska on July 12, 2013.
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