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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

OFFICE OF THE COMMISSIONER

P.O. BOX 111149

JUNEAU, ALASKA  99811-1149

DECISION OF THE COMMISSIONER

Docket No. 14 0963  

IN THE MATTER OF:

CLAIMANT:

NATALIA HINCHMAN
The claimant timely requested review by the Department of a Tribunal decision mailed July 7, 2014. The Tribunal decision affirmed a determination of the Employment Security Division that denied unemployment insurance benefits indefinitely under AS 23.20.378. 

We have reviewed the entire record in this case including the audio recording of the hearing. In her appeal to the Department, the claimant seeks to provide medical notes from a June 11, 2012 consultation she had with a doctor at the Hoonah Clinic which details her rheumatoid arthritis but does not address her availability to work, and medical information from a hospital in Sitka, where she was medically evacuated for a condition other than her arthritis (sometime after her hearing that was held June 26, 2014), and from which she returned to Hoonah on July 8, 2014. Because the hearing officer left the record open for medical documentation that was never submitted during the time period provided, and because the medical information is not relevant to the issue of her availability, it will not be accepted as new evidence at this time. The issue of the claimant’s availability during her travel to Sitka will be remanded to the claim center for investigation.
The facts are as follows: The claimant quit her last employment on 
March 7, 2014, due to rheumatoid arthritis, which prevented her from performing all the duties of her job. She worked as a teacher’s aide for special education kindergarten and first grade students and could no longer sit in or get out of the small chairs she was required to use. The employer did not have any other positions the claimant could transfer to. On March 27, 2014, the claimant opened an unemployment insurance claim and informed the claim center that while she had not quit her job under any orders from her doctor, she could no longer keep up with the small children with her rheumatoid arthritis and was now seeking office work, and was available to work full time on weekdays. The division then required a medical statement of ability to work from her doctor and denied her benefits indefinitely when she did not submit the form.
Besides having rheumatoid arthritis, the claimant suffers from anxiety, and depression (brought on in part by having to quit a job that she “loved”) which she treats with several prescription medications and injections. She is occasionally depressed to the point that she will not leave her room or join her family for a meal. She has given in to her depression more since she had to quit her job and is unemployed, because when employed, she just “put one foot in front of the other, and ground my teeth.” She did this while being employed since being diagnosed three years ago with a condition that has not changed. 
The claimant testified under oath that she is able and available for full time work and that she was never told by any doctors who treated her at the clinic or the specialist who visits the clinic annually, to quit her job or that her condition prevented her from working full time. She is seeking work as a secretary, having previous work experience with computers, and in the tourism industry, for which she also has previous work experience. She cannot afford financially to not work, feels her physical condition will deteriorate if she does not keep moving, and feels her depression is better controlled while she is employed.
When the claimant filed her certifications for weekly benefits, she answered “yes” to being able and available for full time work for each week filed. She did not file for benefits for weeks in June when she determined she was not available for work due to funeral attendance and not able to work due to a temporary flare up of her allergies. It is unclear from the record if she reported her July travel to Sitka, since her benefits are currently denied indefinitely under an ability to work disqualification.
We have previously held that a medical opinion of a doctor is not always controlling in determining ability to work and that a claimant’s opinion and actions can overcome a medical assessment. In Journey, Comm’r Dec. 95 0989, June 30, 1995, we held:

We agree that a physician's advice is not binding on the Department and does not necessarily determine a claimant's ability to work. A claimant may show that he is able to work in spite of a physician's diagnosis or advice. The claimant may show a history of working against his physician's advice, or he may submit a contending diagnosis from another physician, or he may show ability for work which is not affected by the disability.

In this case, there was no medical documentation that the claimant’s medical condition prevented her from working full time and we hold the requirement of the agency to provide a medical release excessive in this case. Because the claimant worked for years with the same medical condition, quit a job that demanded excessive physical activity, was unable to be transferred to a position with less strenuous work with the employer, testified under oath as to her ability to work full time, displayed credibility by not filing for benefits when she determined she was ineligible, and is actively seeking full time work, we find the claimant meets the requirements of AS 23.20 378. 
The decision of the Appeal Tribunal entered in this matter is REVERSED.  Benefits are allowed for the weeks in question. 
The matter of the claimant’s travel to Sitka with a return date of July 8, 2014 is REMANDED to the Juneau claim center for investigation, and issuance of a determination if deemed necessary.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on July   21, 2014. 

DIANNE BLUMER

COMMISSIONER


