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SEARS ROEBUCK WASILLA
The claimant appealed timely to the Department from a Tribunal decision issued December 11, 2013 denying the claimant benefits for a temporary period under AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

We have reviewed the record in this case and have considered the claimant’s contentions on appeal. In his appeal to the Department, the claimant alleges:


… the adverse tribunal decision must be overturned simply


because the tribunal made no finding, and could make no


factual determination based on the evidence presented of an 


essential element. Namely the tribunal made no finding as to a 


“willfulness” as required by 8 AAC 85.095 which provides that 


“a willful and wanton disregard of the employer’s interest must


be found to deny benefits.” 
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001,  the court discusses aspects of 8 AAC 85.095(d) (2)and states in part: The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” Though the Tribunal did not discuss the actual terms that define the term “misconduct,” it did unequivocally conclude that the claimant’s actions in crediting customer purchases to his own personal rewards account did meet the definition of misconduct. We believe the finding of willfulness is implicit in that conclusion.
It is difficult to conclude that the claimant could have inadvertently entered his own phone number in the customer transactions. Therefore, it is only logical to conclude his actions were wilful and intentional.

The claimant also argues that in Smith v. Sampson, 816 P2.d 902, 905 (Alaska 1991), the court ruled in an analogous situation that an unheeded “warning” would show the essential element of willfulness or negligence. He argues that he received no warnings prior to his own discharge from work, and therefore misconduct is not shown. In a reading of that decision, however, we find no conclusion by the court that a warning is ever necessary for a finding of misconduct. In that case, the claimant who was a cashier at a retail store failed to get clearance from a store manager for accepting a credit card purchase over a certain amount. 
In Wilson, Commissioner Rev. 99-1135, Aug. 26, 1999, the Department held “Warnings or threats of termination are not necessary to conclude an employee is fired for misconduct.” We believe that is especially true when an employee is fired for acts of dishonesty as in the instant case. 

The Tribunal weighed the evidence presented and applied the standard found in 8 AAC 85.095. The Tribunal found sufficient evidence that the claimant acted in a way that constituted misconduct connected with the claimant’s work. The Department concurs. There is substantial evidence to support the Appeal Tribunal’s holding. 

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for the period shown.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on February 14, 2014.
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