Docket Number 07 0185

00 2026

Page 2
Page 3 of 3
Docket Number 16 0952



ALASKA DEPARTMENT OF LABOR


AND WORKFORCE DEVELOPMENTPRIVATE 


OFFICE OF THE COMMISSIONER


P. O. BOX 111149


JUNEAU, ALASKA  99811‑1149

DECISION OF THE COMMISSIONER 


Docket No.  16 0952
CLAIMANT:
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The claimant appealed timely to the Department from a Tribunal decision mailed 

August 9, 2016, that affirmed a determination denying benefits under 
AS 23.20.381(h) and (i). The Tribunal denied benefits for a temporary period on a holding that the claimant had reasonable assurance of returning to the same or similar work for the employer in the upcoming school term.
On appeal to the Department, the claimant argued that the work she was offered did not constitute reasonable assurance because it was not the “same or similar” as the change in hours offered represented a significant loss in income. As a direct result, she was forced to quit and get a job with more hours. The claimant also requested to present oral argument. 

After review of this hearing, including the audio recording, we find no errors in the Tribunal’s findings and accept them as our own. New evidence will not be accepted on review unless that evidence could not have been reasonably provided at the time of the hearing. Because the claimant was provided a fair hearing with due process, new evidence will not be accepted at this time. 
The facts are not in dispute. The claimant worked for Kenai Peninsula College beginning July 25, 2013 as a testing assistant and as such, was required to take time off during periods of school recesses and academic terms. The claimant’s most recent period of employment began August 17, 2015. The school year ended April 30, 2016 and the claimant’s last day of work was May 6, 2016. She worked 25 hours per week. Due to budget cuts, she did not receive a letter of intent to retain her services for the next school year until June 27, 2016, at which time she was offered the same position and pay rate, with a reduction in hours to 16 per week. The claimant secured another job and severed her relationship with the school district effective July 22, 2016.

“Service” as used in the below referenced statute refers to work performed. The "same or similar capacity" refers to the type of services provided; i.e., a "professional" capacity as provided AS 23.20.381(e) or a "nonprofessional" capacity as provided in AS 23.20.381(h), with reference to both professional and non-professional capacities having further denial of benefits under 
AS 23.20.381(i). Thus, the “same or similar capacity” references the type of services performed, professional or non-professional, and not the quantity of services rendered.
AS 23.20.381 states in part:

(e)   Benefits based on service in an instructional, research, or principal
administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period between two regular terms, whether or not successive, or during a period of sabbatical leave provided for in the individual’s contract, if the individual performs services in the first of those academic years or terms and if there is a contract of reasonable
      assurance that the individual will perform services in the same or
      similar capacity of an educational institution in the second of those
      academic years or terms. 
(h)  Benefits based on services for an educational institution in other             than an instructional, research or principal administrative capacity         may not be paid to an individual for a week of unemployment that           begins  during the period between two successive academic years or        terms if the individual performed those services in the first of those         academic years of terms and there is a reasonable assurance that the       individual will perform those services in the second of those                     academic terms. If an individual is denied benefits for any week               under this subsection and the individual is not later offered an                opportunity to perform services for the educational institution in the       second academic year or term, the individual is entitled to a                    retroactive payment of benefits for each week for which the individual       filed a timely claim for benefits and for which benefits were denied           solely under this subsection. 
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    (i)   Benefits based on services described in (e) and (h) of this section may 

                not be paid to an individual for a week that begins during an 

      established and customary vacation period or holiday recess if the

      individual performs those services in the period immediately before 

      the vacation period recess and there is a reasonable assurance that     
the individual will perform those services in the period immediately 

following the vacation period or holiday recess.

The Tribunal concluded that the claimant received reasonable assurance when she was offered the letter of intent to retain by the school district, up until the time she severed the relationship, and modified the denial of benefits accordingly. 
Because the guiding factor in the statute defining reasonable assurance rests on service performed in consecutive academic terms and the “same or similar capacity” refers to the type of service and not the quantity of service, we accept the conclusion and decision of the Tribunal.
The decision of the Division Appeal Tribunal is AFFIRMED. Benefits are denied as shown on the decision.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of 
this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed on August 29, 2016.
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