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ALASKA DEPARTMENT OF LABOR


AND WORKFORCE DEVELOPMENTPRIVATE 


OFFICE OF THE COMMISSIONER


P. O. BOX 111149


JUNEAU, ALASKA  99811‑1149

DECISION OF THE COMMISSIONER 


Docket No.  17 0010
CLAIMANT: 
EMPLOYER:
JENNIFER GEARY



KTN ENTERTAINMENT CENTER

The employer appealed timely to the Department from a Tribunal decision mailed 

March 2, 2017, that affirmed a determination allowing the claimant benefits without penalty under AS 23.20.379. The issue is whether the claimant was discharged due to misconduct connected with her work or for an act that constitutes commission of a felony or theft in connection with the work under 

AS 23.20.379(e).
We have reviewed the entire record, including the audio recording of the hearing. We find no material errors in the findings of the Tribunal and accept them as our own, with a few additions. In summary, the employer discharged the claimant for theft and filed a subsequent police report for damages that he estimated were at the very least thousands of dollars. This came about after several complaints from a customer that led the employer to get statements from employees and patrons and conduct his own mathematical study comparing historical patterns of “negative cash sales” which reflected poorly on the claimant compared to other bartenders. (A negative cash is defined by more tips taken out of a cash register than money put in.) The employer did not confront the claimant before discharging her and the claimant did not attend the hearing. 

The Tribunal affirmed the claim center determination, holding there was insufficient evidence to establish misconduct in connection with the work.
On appeal to the Department, the employer argued the Tribunal issued its decision the day of the hearing, without waiting to add the six witness statements the employer had arranged to fax in as part of the record. These were the witnesses set to testify against the claimant in the ongoing criminal proceeding. We do not know why the Tribunal did not wait for the additional evidence but will consider it now.
The employer faxed in one witness statement from what appears to have been a co-worker, which was not an affidavit. We note that during the hearing, the Tribunal asked the employer if it had any witnesses it wanted to call to provide first hand testimony and the employer declined. The Tribunal also explained the weight of evidence to the employer and stressed it had the burden to establish misconduct, which was best done by first hand testimony. We do not know why the employer did not call any witnesses to provide first hand testimony or provide any witness affidavits, but must agree with the conclusion and decision of the Tribunal that given the hearsay evidence provided, misconduct has not been established.
The decision of the Division Appeal Tribunal is AFFIRMED. Benefits remain allowed as shown on the decision.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on March  17, 2017.

                                                               HEIDI DRYGAS
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