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EMPLOYER:

KAYLEE HICKS




EXCEL PHYSICAL THERAPY LTD PRTN
The employer appealed to the Department from a Tribunal decision mailed 

October 11, 2017, that denied its request to reopen the August 21, 2017, hearing. The employer failed to be available for the scheduled hearing and a notice of default dismissal was issued the next day. By issuing the default dismissal, the Tribunal left in place the denial of benefits under AS 23.20.379. 
In its letter of appeal to us, the employer argues its representative for the hearing was in another hearing at the same time and could not get away. It further argues the Appeals Officer could have moved forward with the hearing by calling the employer’s witnesses, who had first-hand knowledge of the events and could have provided testimony had the Appeals Officer called them to participate. 
We have reviewed the record as it relates to the employer’s request to reopen the hearing, find no material errors in the findings of the Tribunal, and accept them as our own. In summary, the employer’s representative called in a telephone number for participation in the hearing, along with witnesses she wished to have testify on the employer’s behalf, and their telephone numbers. When the employer representative failed to make herself available for the hearing when the Appeals Officer called her, a notice of default dismissal was issued. 
Under 8 AAC 85.153(f) a hearing may only be reopened on the showing that the party was unable to participate in the hearing due to some reason beyond his control. 
We accept the conclusion and decision of the Tribunal that the employer has not presented a circumstance outside of its control for attendance at the hearing. The employer’s representative did not overcome the presumption that the hearing notice was timely delivered to the employer’s address of record, nor did she request a 
postponement for a possible conflict. It was unreasonable of her to assume the Appeals Officer would go against normal hearing procedure, as explained with the notice of hearing, and contact witnesses without her participation as the employer’s representative. 
The Division Appeals Tribunal decision issued on October 11, 2017, is AFFIRMED. The employer’s request to reopen the hearing is denied. 
When the Tribunal issued the notice of default dismissal on August 22, 2017, it left the original determination intact on a holding that the determination appeared to be correct and would therefore remain unchanged. We agree.

The decision of the Division Appeals Tribunal is AFFIRMED. Benefits remain allowed as shown on the original determination.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on November 3, 2017.
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