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DIVISION:
VADIM SHAPOVAL



BENEFIT PAYMENT CONTROL
The claimant appealed timely to the Department from a Tribunal decision mailed 
August 23, 2017, that dismissed the claimant’s appeal as untimely filed under 

AS 23.20.340.  By dismissing the claimant’s appeal, the denial of benefits issued to the claimant on June 5, 2017, was left in effect.
We have reviewed the entire record in this case, including the audio file. We find no material errors in the findings of the Tribunal and accept them as our own, with a few additions. In summary, the claimant was having trouble reporting his wages when he filed online using his mobile device and called the claim center for assistance on January 20, 2017. After the claims taker assisted the claimant, he was under the impression that the problem had been resolved and that he should ignore any “threatening” letters forthcoming by the division. In following what he believed to be reliable information, the claimant ignored a letter from the division informing him he was being investigated for possibly misreporting his wages. He did not submit the requested wage proof and a notice of determination was issued on June 5, 2017. The claimant received the determination proximate to the mailing. When he noticed the finding of misrepresentation and overpayment liability, he believed the situation was “getting out of hand” with “threatening” letters and called the division. He does not remember reading the appeal rights attached specifying the 30-day time limit. The claimant called the division again on July 21, 2017, and filed a formal appeal.
The Tribunal dismissed the appeal as untimely filed on a holding that the claimant’s failure to thoroughly read the determination and appeal rights was not a circumstance beyond his control for the late filing.
In his appeal to the Department, the claimant again requests that the audio recording of his January 20, 2017, telephone call with the division be entered into the record to substantiate what he now believes to be incorrect information. While we will not now grant that request, we do believe there may be pertinent evidence being withheld by the division regarding the actual dates the claimant may have contacted the division. 
The Department is now in receipt of the requested supplement to the record by the division as it was ordered to produce and will give it consideration in this review. The division’s note screen supports a finding that the claimant called the division at least twice before officially filing his appeal on July 21, 2017. He called on June 13, 2017, expressing his dissatisfaction with the determination, and was informed that his argument of receiving incorrect information from the division would not hold up, as he had received a claimant handbook with the correct information. The claimant called again on July 10, 2017, and specifically requested to file an appeal. No appeal was taken and no reason was documented for not doing so. 
With the additional evidence, we now disagree with the Tribunal’s conclusion and decision that the appeal was untimely filed. It would appear the claimant’s attempts to file timely were thwarted by the division, by either advising him he would not prevail or refusing to process the appeal. For these reasons, we hold it was outside the claimant’s control to file a timely appeal.
This appeal is accepted as timely filed. The decision of the Division Appeal Tribunal entered in this matter on August 23, 2017, is REVERSED. A new notice of hearing will be issued to all parties and both parties must follow the specific instructions on that notice regarding hearing participation. The case will be assigned to a different appeals officer.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on October  11, 2017.
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