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CLAIMANT:





INTERESTED EMPLOYER:

KAREN DOREMIRE



1ST CHOICE HOME HEALTH CARE
The employer appealed timely to the Department from a Tribunal decision mailed 

November 21, 2017, that reversed a determination, allowing benefits without penalty under AS 23.20.379, on a holding the claimant was discharged for reasons other than misconduct. 

After review of this hearing, including the audio recording, we find the facts to be as follows: The claimant worked as a registered nurse. On October 5, 2017, she received her fourth patient complaint in three months and was given a written warning and performance improvement plan. These included in pertinent part, the need for the claimant to conduct herself in a professional manner at all times, improve her attitude, and control behavioral issues her supervisor labeled as insubordination, anger, and negativity. The claimant did not agree and expressed her concern that the prior investigations were not thoroughly conducted. She stated in her defense that it was not uncommon for patients to request different nurses, including for personal preference.

The last complaint concerned a dementia patient who had a power of attorney. The claimant had ordered new medication for the patient and the patient had thrown away his old medication. The patient called the claimant’s supervisor and complained that he wanted a new nurse as he alleged the claimant had thrown away his medication and he no longer wanted her in his home. 


After the meeting with her supervisor, and in what she thought was due diligence in the performing of her job duties, the claimant called the patient’s power of attorney. She told him the patient appeared to be showing further signs of confusion, as displayed in part by his complaint to her supervisor that she had disposed of his medicine, and may benefit from an updated medical status and adjustment to his dosage. The power of attorney thanked the claimant and said he would call the employer to get more help in the patient’s home.
 
The supervisor became very upset when the power of attorney called her and disclosed the claimant had called him. Without knowing the exact conversation,  

she focused on the call being a possible breach of Medicare law, whereby patient complaints must be kept confidential as a safeguard to jeopardizing the safety and quality of future healthcare. The power of attorney expressed discomfort at possibly being embroiled in an emotional drama between the supervisor and the claimant, and stood behind the patient’s decision to have a replacement. The power of attorney then called the claimant, describing the brashness of the supervisor towards her, and offering to write a note to the file.

The supervisor immediately called the claimant and informed her she was not to contact any other patients who had filed complaints against her, as prior training and company policy should have made clear. When the claimant tried to explain her intention in calling the power of attorney was not to say the patient’s call had gotten her into trouble, but to relay her professional medical observations as she thought befitting her duty, the supervisor replied she was unaccepting of any accountability. This refusal of her supervisor to accept her explanation and “yelling” made the claimant very upset and rang of prior such exchanges, where the claimant believed talking her mind or expressing her opinion was mislabeled insubordination and her own delivery as “yelling.” The employer witness said the supervisor could be difficult to approach. When the supervisor said she was only trying to save the claimant’s job, the claimant said, “I don’t care,” and hung up. At this point, the supervisor assessed that the claimant’s behavior was out of control and discharged her.

The Tribunal gave more weight to the direct testimony of the claimant regarding the content of her conversation with the power of attorney, and held the employer did not present sufficient evidence to establish the claimant was not merely performing the duties owed the patient. The Tribunal also held that it would not be unusual for an individual to question a supervisor that accepts the word of an unreliable individual (i.e. dementia patient) over theirs, and that intemperate remarks do not always rise to the level of misconduct.

On appeal to the Department, the employer reiterates its testimony; accentuates that the claimant was terminated for violating her performance improvement and corrective action plans in relation to her behavior; and questions the Tribunal’s weighing of the evidence. 

We agree with the Tribunal’s weighing of the evidence in relation to the claimant having firsthand knowledge of her conversation with the power of attorney, as opposed to hearsay evidence presented by the supervisor. The employer did not establish the claimant called the power of attorney to complain about getting in trouble (as opposed to a sincere desire to fulfill her duties), as needed to establish misconduct in connection with the work. Furthermore, the record is unclear at what point the power of attorney began to feel embroiled, which could have been during his call with the supervisor herself.

We also agree with the Tribunal’s holding that the claimant’s intemperate remarks to her supervisor did not rise to the level of misconduct. The record establishes communication problems between the two that do not fall solely with the claimant, as well as a personality conflict and style of presentation.
The decision of the Division Appeal Tribunal is AFFIRMED. Benefits are allowed as shown on the decision.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed on December 15, 2017.
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