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ALASKA DEPARTMENT OF LABOR


AND WORKFORCE DEVELOPMENTPRIVATE 


OFFICE OF THE COMMISSIONER


P. O. BOX 111149


JUNEAU, ALASKA  99811‑1149

DECISION OF THE COMMISSIONER 


Docket No.  18 0570
CLAIMANT:
INTERESTED EMPLOYER:

LISA MERRELL
SEA-SHORE ENTERPRISES
The employer appealed timely to the Department from a Tribunal decision mailed 

May 8, 2018, that reversed a determination denying benefits under 
AS 23.20.379. The Tribunal allowed benefits on a holding that the claimant was discharged for reasons other than misconduct connected with the work.


In its written appeal, the employer argues that the Tribunal’s findings of facts are not completely true, attempts to rebut the claimant’s testimony, and reiterates the administrator’s testimony given at the hearing. It also offers to submit evidence in support of its contentions. New evidence will not be accepted on review unless that evidence could not have been reasonably provided at the time of the hearing. 
After review of this hearing, we find the facts to be as follows: The claimant worked as a seasonal deckhand as part of a three-person crew on a fish tenderer, whose owner and administrator managed out of Arizona. The last load of fish was unloaded in Whittier, Alaska, on August 6, 2018, and the seasonal contract ended August 7, 2018. After speaking with the owner, the captain waited in Whittier a few more days in case more fish came in, and the employer paid the docking fee. On August 11, 2018, the captain sent the claimant to Anchorage with the cannery expeditor to get supplies, not knowing the owner would order an immediate return to Seward due to weather, causing the claimant to miss the boat. After overhearing a conversation between the owner and the captain, the administrator was under the impression that the claimant had left the boat without permission on August 6, 2018, been discharged for not fulfilling her contract, and that the boat remained past the contract date so the captain could locate the claimant. Neither the captain nor the claimant were informed of the alleged discharge, and both testified that the claimant remained on the boat until being sent to Anchorage. The administrator was counting on the claimant to make the return voyage as it took a crew of three to safely navigate and a bonus was available to those making the trip. The captain never intended for the claimant to make the return voyage until her truck, which had been her transportation home, broke down in Whittier. 
The Tribunal, in weighing the evidence, concluded the firsthand sworn testimony of the claimant and the captain that the claimant remained on the boat through the end of her contract had more weight than the administrator’s hearsay evidence. We agree, especially considering the apparent breakdown in communication between the captain and the administrator as to whether the claimant was discharged, why the boat remained in Whittier, and expectations for the return voyage. New evidence will not be accepted at this time, as the employer was given a fair hearing with due process, and firsthand sworn testimony carries more weight.
The Tribunal concluded the claimant was working on-call, finished her on-call assignment, and was laid off due to a lack of work, therefore imposing no penalty under AS 23.20.379. We agree.
The decision of the Division Appeal Tribunal is AFFIRMED. Benefits remain allowed as shown on the decision.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed on June  29, 2018.
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