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ALASKA DEPARTMENT OF LABORPRIVATE 


OFFICE OF THE COMMISSIONER


P. O. BOX 111149


JUNEAU, ALASKA  99811‑1149


DECISION OF THE COMMISSIONER OF LABOR


Docket No. 18 1420
IN THE MATTER OF:
 
CLAIMANT:
EMPLOYER:

JAMES WYATT
BENEFIT PAYMENT CONTROL UNIT
The claimant appealed timely to the Department from a Tribunal decision mailed 

December 6, 2018, that denied his request to reopen the November 5, 2018, hearing. The claimant failed to be available for the scheduled hearing and a Default Dismissal notice was issued the same day. Benefits were denied under AS 23.20.378, 
AS 23.20.387, AS 23.20.360, AS 23.20.390, and AS 23.20.375. 
On November 8, 2018, the claimant’s request to reopen the hearing was received by the Tribunal. It requested additional information on November 9, 2018, including a telephone log, to be returned by November 26, 2018. When the claimant failed to respond, the Tribunal denied the reopening request on December 6, 2018.

We have reviewed the entire case as it relates to the reopening request. We find no material errors in the findings of the Tribunal, and accept them as our own, with a few additions. The facts are, in pertinent part, as follows: A notice of hearing instructed the claimant to call the Appeals office with a telephone number for the hearing, and to call the Appeals office within 10 minutes of the start of the 

hearing (scheduled for 11:00 a.m.) if he did not receive a call. The claimant did not provide a telephone number, or call, and a notice of Default Dismissal was issued. At 
11:25 a.m. that same day, a division investigator transferred the claimant to the Appeals office, after listening to his complaints he could not get through himself. 
The claimant’s response, taken as an appeal to us, was mailed to the Benefit Payment Control unit on December 12, 2018, and contained in part, a telephone log. The claimant argues he tried to reach the Appeals office within the 10-minute period and the telephone log submitted shows six consecutive attempts to multiple contact telephone and fax numbers within the Appeals office and the Benefit Payment Control unit, with automated voice messages of various lengths.
Under 8 AAC 85.153(f) a hearing may only be reopened on the showing that the party was unable to participate in the hearing due to some reason beyond his control.
We note the usual procedure is to allow a 15-minute grace period after the hearing time for an appellant to call in. The record establishes that the claimant was aware of the date and time of the hearing, took off work to participate in the hearing, and because of the number of telephone attempts to both the Appeals office and Benefit Payment Control unit, at least began his attempt to reach the Appeals office proximate to, if not within, the grace period. 
The Alaska Supreme court has held as follows in cases that involve an appeal being denied. “The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department. Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

In the present case, the claimant tried to rectify his initial oversight of not providing a telephone number for the hearing by attempting to contact the Appeals office repeatedly, proximate to, if not within, the grace period allowed by policy for such errors. In keeping with the court’s ruling in Estes, we hold the claimant made a reasonable effort to comply with the hearing procedures and showed an intent to attend the hearing. For these reasons, the hearing will be rescheduled.
The decision of the Division Appeal Tribunal entered in this matter is REVERSED. The claimant’s request to reopen the hearing is allowed. A new notice of hearing will be issued to all parties and all parties must follow the specific instructions on that notice regarding hearing participation. 
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed on January 18, 2019.


Dr. Tamika L. Ledbetter
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