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Docket No.  19 0101
CLAIMANT:
DETS:

JAREK HALAT
BENEFIT PAYMENT CONTROL
LAW OFFICE OF ROBERT HERZ

The claimant appealed timely to the Department from a Tribunal decision mailed 

August 9, 2019, that modified a determination reducing benefits under 
AS 23.20.360 and AS 23.20.362, denying benefits under AS 23.20.387, holding the claimant liable for the repayment of benefits and the payment of a penalty under AS 23.20.390, and allowing benefits under AS 23.20.378.
We have reviewed the entire record, including the audio file. The issues before the Department are whether the claimant received a lump sum severance payment, earned wages during the weeks claimed, knowingly made a false statement or misrepresentation in connection with the claim, is liable for the repayment of benefits and the payment of a penalty, and whether he was available to accept full-time employment with an employer while being self-employed.

The first issue is that of severance payment deduction. We find the facts to be as follows. When the claimant separated from his employer on February 20, 2017, he established a claim for unemployment insurance benefits and reported that a severance payment was forthcoming, which he was informed must be reported for a proper deduction of benefits during the week in which it was received. The prior employer deposited severance of $8,924.97 into the claimant’s bank account by direct deposit on April 8, 2017, which more than doubled his account balance. The Tribunal held the payment was correctly deducted from week ending April 12, 2017. We agree. 

The claimant did not report the severance payment when he filed for that week because he was expecting a paper check and alleges he was unaware it had been direct deposited until questioned by the division investigator in December 2018. He filed weekly certifications for benefits through February 17, 2018, and for each of those weeks was asked “Did you receive a lump sum payment for vacation, sick, severance, bonus, holiday, or retirement pay?” He did not get paper statements from his bank and did not check his online account because he did not need the money. The Tribunal concluded the claimant did not overcome the burden of intent to defraud as he was expecting the severance payment, knew it must be reported, had access to his bank account, and the significant increase in funds attributable to the severance payment would have been easily discernable. The Tribunal also concluded that the fact the claimant did not contact his employer regarding the status of the severance payment acted as an  indication he knew he had received it.
On appeal to the Department, the claimant argues that any intent to defraud must be dispelled by the fact he told the division upfront that he was going to receive a severance payment. He reiterates his arguments that he did not report it because he was unaware he had received it; he did not check his bank account because he did not need the money; and, he had no means by which to check his prior employer’s website to see if payment had been issued. 
We agree with the conclusion and decision of the Tribunal on this issue and hold the preponderance of evidence to establish misrepresentation. The claimant knew the severance pay was forthcoming, as well as a resulting weekly deduction of his benefits. Even if he was not aware of the exact date of deposit, he was reminded bi-weekly when he filed for benefits from April 2017, until February 2018, that this was a material fact and must be reported. It was well within his control to make himself aware of the status of the severance payment by either checking his own bank account or calling his former employer.

The next issue is that of misrepresentation as it applies to the reporting of earnings from self-employment from the week ending August 12, 2017, through 

September 30, 2017. We find the facts to be as follows. The claimant began working for Uber and Lyft as a driver during August, 2017. He called the division on August 21, 2017, for instruction on how to report his earnings. He was instructed to record his mileage daily for each trip and advised he should report his net earnings, which could be derived from subtracting each week’s expenses from each week’s gross wages. He was also advised that buying a notebook and keeping daily records would benefit him not only in completing his weekly certifications, but for reference in case his claim was audited. The division also directed him to the Internal Revenue Service’s (IRS’s) website for possible use of its going rate for mileage, because that mileage rate, if used, would include his other expenses---not just gasoline. The IRS website provided a recommended option of keeping track of mileage driven, which included calculations for other business expenses within the mileage formula itself, or, secondarily, keeping track of actual expenses (as long as they were reasonable), with a list of what those business expenses may entail. 
The claimant chose not to keep track of his actual mileage for each rideshare, or to use the IRS mileage rate, but to keep track of his own actual expenses and create his own formula for determining how many business miles he may have driven. He used four odometer readings taken May 31, 2010, July 20, 2017, August 28, 2017 and March 14, 2018. He drove 58,618 miles (minus the 41 original miles) from the date he purchased the vehicle on May 31, 2010, until July 20, 2017 and calculated a rate of 22.47 miles per day after dividing those miles by the 2,607 days in between the two readings. By this, he determined he used his vehicle for business 69.4% of the time and applied that percentage forward in the deduction of his vehicle’s expenses from his gross wages, along with other deductions (detailed on Exhibit #4, pages 7 and 8), which were in part, for home office expenses, computer depreciation, work clothes, work search expenses, amenities, and “cash, checks and miscellaneous,” some of which were challenged by the division investigator as not being pro-rated and, unreasonable.
In the eight weeks under review (by week ending dates), the following chart shows gross wages as reported by Lyft and Uber, net earnings as reported by the claimant, and net wages as calculated by the investigator using the same formulas, calculations and receipts provided and allegedly used by the claimant.  

Affected
Employer
Claimant
Investigator

Week
Gross Wages
Net Wages
*Net Wages

8/12/17
$197.70

$2.38


-$18.74

8/19/17
$84.61

$2.61

-$134.32




8/26/17
$22.71

$1.00

-$223.21

9/2/17
$61.87

$1.00
-$362.27

9/9/17
$86.25

25 cents

-$108.79

9/16/17
$354.96

$2.64

-$83.79

9/23/17
$149.69

$82.30

**

9/30/17
$131.95

$16.57

-$166.00



*based on claimant’s formulas, calculations and receipts


**claimant did not provide expenses for this week

The claimant submitted an unsolicited subsequent chart prior to the hearing, with adjusted weekly net incomes, removing some questionable deductions, and creating more expenses than originally reported, which was also not reconcilable by the investigator, using the formulas, calculations, and receipts provided and allegedly used by the claimant. 
The Tribunal held the claimant had wages during the above weeks and those wages must be deducted from his weekly benefit amount. We agree.

The Tribunal held that the claimant did not intentionally misrepresent his net earnings for the above weeks, as he had followed the instructions of the IRS’s website at the direction of a division representative. We disagree with the conclusion and decision of the Tribunal on this issue. First, although the claimant may have been directed to the IRS’s website, the preponderance of evidence provided does not support the finding that he followed those instructions. While we do not fault him for not taking the simpler route suggested by both the division and the IRS of keeping track of his mileage and using the IRS’s all-inclusive mileage allotment, neither the calculations he used on his weekly certifications nor his subsequent adjusted chart stand up to reconciliation using his self-created mileage formula, calculations, and receipts provided by him, with or without the removal of questionable deductions or added expenses. Even the percentage of time spent driving for business purposes is questionable, as the claimant used an odometer reading from July 20, 2017, instead of the next week on August 2, 2017, when he actually began ridesharing.
Secondly, while comparisons of what may be deducted in this case may be similar between the IRS and the DOL, the similarity must end at the manner of reporting. Tax returns are prepared, filed, and certified to on a mostly annual, or quarterly basis, while unemployment insurance certifications to determine weekly benefit eligibility are filed bi-weekly. Thus, for example, it may be perfectly appropriate when dealing with the IRS to declare a severance payment received in April 2017, as income on one’s 2017 year-end tax return, and, as testified to by an IRS tax expert, take a snapshot of one week’s driving record and apply it as an approximation to weeks driven throughout that year, including overall expenses and eliminating pro-rating. However, unemployment insurance eligibility is not determined annually, which is why specific instructions are given to keep accurate daily and weekly expense records, and why weeks are filed and certified to as to truthfulness, proximate to the week ending dates. The claimant did not report in a way that was required, recommended, or reconcilable, as was his burden. Based on the way he reported his expenses, including in large part, calculating his mileage, reporting expenses as purchased and not as used, providing estimated, not actual, expenses, and failing to keep accurate records or receipts as instructed, he made it virtually impossible to determine his weekly expenses, and therefore proper deduction of benefits.
The next issue is that of the claimant not disclosing he was self-employed when he filed for unemployment benefits for week ending November 11, 2017, through 
January 13, 2018, and January 27, 2018, through February 17, 2018, making the Department’s only burden to establish whether or not he worked. The facts are as follows. During each of the 14 weeks above, the claimant worked for Lyft and Uber as an independent contractor, driving clients. According to the claimant’s calculations in determining his net earnings for each of the weeks, he either did not make any money, or it was costing him out of pocket. The claimant continued driving for free or personally subsidizing his fares, because earning money was not his first priority, but a bonus, second to being able to drive around and “get out of the house.” For each of these weeks, the claimant was paid $418 in unemployment insurance benefits, except for one week, when he was paid $377, and week ending February 17, 2018, when his claim ended and he was paid his $41 balance. The claimant was asked on each of these 14 weekly certifications “Were you self-employed during the week?” to which he answered “no.” The claimant answered “no” because he alleges the certification process would not allow him to proceed if he answered “yes” to being self-employed but entered zero or a negative net wage. A review of his certifications establish he had previously successfully reported he was self-employed with zero wages (Exhibit 2, page 22) and there is evidence within the record (Exhibit 2, page 37) that a division expert (Technical Unit supervisor), when questioned, verified by email that it was possible to do so. The claimant had called the employee claim center on several past occasions with questions regarding his claim, but did not call when posed with this particular problem. He did not think his employment status a material fact to his claim because he knew there was no deduction with no declared earnings. 
A presumption of intent to defraud arises on the basis of a falsified claim instrument itself.  The division's claim form has but one purpose.  It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week.  To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay.  In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penal ties otherwise apply.  Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.]  Morton, Com. Dec. 79H-149, 9/14/79.
In citing Morton, Com. Dec. 79H-149, 9/14/79, the Tribunal concluded the claimant did not meet his burden of establishing there was no intent to defraud after falsifying his claim certification, which he executed for the sole purpose of receiving benefits, by answering “no” to the clear and unambiguous question “Were you self-employed during the week?” which was a material fact. 
In Thies, Comm. Dec. 99 1118, August 26, 1999, the Commissioner cited the Alaska Supreme Court in confirming Department policy toward questions of fraudulent claims. The Commissioner held: 


In ESD v. Marsha Spafard and Jeffrey Krum, Op. No. 89, (Alaska July 2, 1981) 1C CCH (Unemp. Ins. Repts.) AK ¶ 8083, the Alaska Supreme Court reversed the Superior Court and reinstated a Department decision that provides false statements of material facts on claim forms mandate imposition of fraud penalties even if the claimant would suffer no penalty if she had truthfully answered the questions on her claim forms. The Supreme Court held,

We hold that the legislature intended to deny benefits to claimants who falsified material facts, regardless of whether the claimants would have received benefits if they gave accurate information. The statute would otherwise have no real purpose, and the legislature has acted to remove any ambiguity by enacting AS 23.20.387.
In citing Thies, Comm. Dec. 99 1118, August 26, 1999, the Tribunal concluded that the false statement of a material fact made by the claimant on his certification for benefits mandates the imposition of fraud penalties, regardless of whether the claimant would have received benefits had he truthfully answered the questions. To do otherwise, would grant the statute no real purpose. 
We find the claimant’s argument on appeal that the division presented him with a “no-win” situation when faced with answering the questions posed by the on-line certification tool to be without merit. The preponderance of evidence shows he would have been able to answer yes and enter zero earnings. He also had the claim center at his disposal to save him from the dilemma of having to answer dishonestly to collect benefits, and to provide instruction, as it before. 

We agree with the conclusion and decision of the Tribunal on the issue of his failing to report his self-employment being misrepresentation and uphold the misrepresentation and penalties. The claimant had ample access to resources to clarify what he should do when he was collecting unemployment insurance benefits while working for free, other than to misrepresent his employment status to avoid misrepresenting his income. Furthermore, we note the manner in which he calculated his past net earnings has not been established as credible, and, that employment status is also used to establish eligibility for availability for work, not just wage deduction. 
The last issue is that of whether the claimant was available for full-time work during the weeks he was engaged in self-employment. The original determination found the claimant was available for full-time work during these weeks, and allowed benefits, providing he was otherwise eligible. Although the Tribunal did not specifically address this issue of availability, we find no evidence within the record to contradict that conclusion and hold the claimant’s self-employment did not interfere with his availability to accept full-time work for those weeks he was self-employed.
The decision of the Division Appeal Tribunal is MODIFIED. Benefits are reduced and denied and the penalty upheld, as shown on the original determination issued by the Division investigator. 
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.
Dated and Mailed in Juneau, Alaska on November 4, 2019.


                                  DR. TAMIKA L. LEDBETTER, COMMISSIONER
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