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CASE HISTORY
Mr. Walluk timely appealed two determinations issued on January 7 and 9, 1998, that denied benefits under AS 23.20.378 and 8 AAC 85.350.  The determinations disqualified Mr. Walluk on the ground that he is not available for full-time suitable work.


FINDINGS OF FACT

Mr. Walluk established an unemployment insurance claim effective January 2, 1998.  At the time he opened his claim for benefits, Mr. Walluk indicated to the Employment Security Division (ESD) that his last employment as a laborer ended in October 1997.  He quit that job because he had no transportation to the east side of town (Nome) and it took about 25 minutes to walk.  Mr. Walluk was paid in excess of $18 per hour for his last employment.

On December 5, 1997, Mr. Walluk suffered an injury to his right ankle that resulted in a cast being applied, which caused him to become unable to work.  The cast was removed on January 19, 1997.  Exhibit 6 is a copy of a medical report that indicates the doctor "anticipate[d] return to work 2/1/98."  Mr. Walluk provided a copy of a doctor's release on February 2, 1998, that indicated he was able to return to work as of that date (Exhibit 10).

Mr. Walluk does not drive, nor does he own a vehicle.  He does not want to accept work on the east side of town because he does not want to walk to work if it takes longer than 10 minutes.  Mr. Walluk does not want to pay a $3 one-way cab fare to get to work if work were offered on the east side of town.  He does not own a snow machine, but has a sled dog team.  However, he believes it is easier to walk than to utilize the dog team.

Mr. Walluk argues that he should be eligible for the waiver exemption under AS 23.20.378.  Before this current benefit year, Mr. Walluk last claimed benefits during the week ending August 13, 1994.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if



(1)
The insured worker is not available for work because the insured worker

 


(A)
is ill or disabled;




(B)
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or



  
(D)
is serving as a prospective or impaneled juror in a court; or




(E)
is attending the funeral of an immediate family member for a period of no longer than seven days; and



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance....

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 


CONCLUSION
Mr. Walluk does not meet the medical waiver exemption under AS 23.20.378 because he was not in compensable claim status the week prior the disability/injury.  Accordingly, he must meet the general availability requirements to be considered eligible for benefits under that statute.

There is no dispute that Mr. Walluk could not work until his doctor released him for full-time work.  That release was received and effective on February 2, 1998.  Accordingly, he meets the eligibility requirements under AS 23.20.378, as it relates to his medical condition, from the week beginning February 1, 1998.

Mr. Walluk, by virtue of his labor market restriction, has removed himself from any possible employment that might be open on the east side of town.  A claimant must be willing to work anywhere in his labor market.  Also, Mr. Walluk's restriction is not logical as it is not unreasonable to take a cab at $3 per ride, especially in light of an $18 per hour position.  Until Mr. Walluk is willing to accept work throughout his entire labor market, he is not eligible for benefits under AS 23.20.378.


DECISION
The determination issued on January 7, 1998, is MODIFIED.  Benefits are denied from the week ending January 3, 1998, through January 31, 1998, but are allowed with the week ending February 7, 1998, and continuing if otherwise eligible.

The determination issued on January 9, 1998, is AFFIRMED.  Benefits are denied from the week ending January 3, 1998, and continuing.

The ESD may reexamine Mr. Walluk's eligibility for benefits under AS 23.20.378 at any time should his circumstances change.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 3, 1998.

                                 Jan Schnell, Hearing Officer

