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STATEMENT OF THE CASE
On January 21, 1998, Edward Maki was denied unemployment insurance benefits pursuant to AS 23.20.379.  He filed a timely appeal.  The issue before me is whether he voluntarily left suitable work without good cause.

FINDINGS OF FACT

Edward Maki was employed by Glacier Muffler and Towing from December 3, 1996 to December 19, 1997.  He was hired by Doug Maki, co-owner.  It was Edward Maki's understanding that he would be working only on exhaust systems, although he voluntarily did other work as well.  It was Doug Maki's understanding that Edward Maki would principally work on exhaust systems, but would do other work as needed.  Edward Maki understood that he would be working eight hours per day, five days per week.  Edward Maki asked for $20.00 per hour.  Doug Maki agreed, but established the salary at $3,500.00 per month for eight hours per day, five days per week, plus three hours on Saturday.  There was no written agreement of the job duties.

Although Edward Maki did not understand that he was scheduled to work on Saturday, he did so because his family had not yet moved to Juneau, and he wanted something to do.  Once his family arrived, he began telling Doug Maki that he would not be in on Saturday.  Doug Maki usually told him that he was needed on Saturday, and Edward Maki would usually acquiesce.  Edward Maki was not paid overtime, because "he was paid on a monthly salary."  Testimony, Nancy Maki, co-owner.

On December 19, 1997, a truck had been brought back.  It had previously had a brake job done on it by another mechanic.  That mechanic having been discharged, Doug Maki asked Edward Maki to give it a test drive, and fix the brakes.  According to Edward Maki, he took it for a test drive, and found nothing wrong with the brakes.  He told Doug Maki that, and went to lunch.

When Edward Maki returned from lunch, Doug Maki confronted him.  Doug Maki had, during lunch, taken the truck for a test drive.  According to him, the truck pulled sharply to one side when the brakes were applied.  He asked Edward Maki if he had taken the truck for a test drive, to which Edward Maki responded that he had not.  Doug Maki then said Edward Maki better start doing a good job, or he would have to fire him.  Doug Maki further said that he would fire the whole crew if they didn't do a good job.  Edward Maki gathered up his tools, and left, quitting his employment.

Edward Maki contends that he had been threatened with being discharged five or six times for not wanting to work on Saturdays.  He was tired of being threatened, and also tired of Doug Maki talking down to him.

Doug Maki agreed that he calls his employees names; however, this is the general attitude in the shop, and the employees call him and each other names as well.  This is not meant deprecatingly, but rather as an easy banter.

Bill Maki was employed by Glacier Muffler and Towing until December, 1996.  He was then employed through 1997 by Doug's Auto Body, a company also owned by Doug and Nancy Maki.  He was present when Edward Maki was hired.  He recalls that Edward Maki would be working only on exhaust systems.  He does not recall what the salary or work schedule arrangements were.  Doug Maki would talk down to his employees, ignore their questions, get mad if an employee didn't do what he asked immediately, and frequently threatened to fire employees.

Al Makaily worked for Glacier Muffler and Towing as a mechanic from September to November, 1997.  Doug Maki's attitude was rough, with some verbal abuse.  Doug Maki called him a dummy, but never threatened to fire him.  Mr. Makaily does not recall hearing Doug Maki ever threaten to fire anyone.  The verbal abuse was by Doug Maki as well as by all employees.

Christie Maki is Edward Maki's wife.  Although she did not work for Glacier Muffler and Towing, she usually picked Edward Maki up for lunch or after work.  Once, she personally heard Doug Maki threaten to fire Edward Maki.  She also heard him make belittling comments such as "stupid," and "where's your friggin' head."  This was always in front of other employees, but never in front of customers.

Edward Maki also had problems with fumes in the shop from sanding of Bondo, a compound used in auto body work.  He never complained about it, nor did he file a complaint with the Alaska Division of Safety and Health.  He would not have quit his job just because of this reason.

In his closing statement, Edward Maki stated that he has quit jobs for less than what occurred in this instance.  He stated that "Someone look at me wrong, I'd walk off."

STATUTORY PROVISIONS

AS 23.20.379.  VOLUNTARY QUIT, DISCHARGE FOR MISCONDUCT, AND REFUSAL OF WORK.  (a) An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause.

CONCLUSION

Good cause for voluntarily leaving suitable work is defined, in part, as "leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work."  8 AAC 85.095(c)(1).

Edward Maki left his employment only because of the actions of Doug Maki.  He would not have left because of the fumes, the salary, or the hours of work, at the time he did, but for the incident on December 19.

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

There is a difference between "hostility, abuse, or unreasonable discrimination" which creates good cause, and that which is merely normal for the work place.  Language and actions which would not be expected in one occupation may be normal in another.

The "verbal abuse" in Glacier Muffler and Towing appears to be of the latter type.  The actions of Doug Maki in making condescending statements to his employees may not be very admirable, but this was his attitude in the shop.  In varying degrees, he spoke similarly to everyone, and, apparently, accepted it from his employees.  I cannot say, then, that Doug Maki followed "a course of conduct amounting to hostility, abuse, or unreasonable discrimination" to the extent that it gave Edward Maki good cause to leave his employment.  His closing remark that he'd quit if someone looked at him wrong shows that he has a penchant for quitting work at the littlest provocation.

DECISION

The notice of determination issued in this matter on January 21, 1998 is AFFIRMED.  Edward Maki is denied benefits for the weeks-ending December 27, 1997 through January 31, 1998, or until he returns to work and earns eight times his weekly benefit amount, whichever comes sooner.  His maximum payable benefits remain reduced by three times his weekly benefit amount, and he remains ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 27, 1998.





Dan A. Kassner





Hearing Officer

