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CLAIMANT                               
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TINA CARR
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CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Tina Carr
Will Johnson


ESD APPEARANCES
None


CASE HISTORY
Ms. Carr timely appealed a determination issued on January 20, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Carr worked for Yute Air off and on over the last several years.  Her last period of employment began on June 18, 1997, and ended on December 12, 1997.  Ms. Carr earned $10 per hour for full-time work as a ticket agent in Dillingham.  She was discharged on December 12, 1997, after she failed to call or show for work on December 6 and 7, 1997.

On December 3, 1997, Ms. Carr traveled to Anchorage to pick up her husband.  She was scheduled to return to Dillingham on December 5, 1997.  She knew her work schedule required her to be in Dillingham on the morning of December 6, 1997.  The December 5, 1997, evening flight from Anchorage to Dillingham was full.  Ms. Carr was required to stay overnight in Anchorage and await the 6:50 a.m. flight on Yute Air to King Salmon and Dillingham.  She overslept and missed the flight.  Ms. Carr checked on the flight that evening (two per day, except Sunday [one]); no seats were available.  Ms. Carr did not get out of Anchorage on Yute Air until Monday, December 8, 1997, in the morning.

Ms. Carr did not call her employer because she did not have enough money to make a long distance phone call.  She did not think to call the local ticket counter in Anchorage or the office in Anchorage to relay a message to Dillingham.  Ms. Carr did not know if she could have called collect.  Mr. Johnson, owner, would have gladly accepted a collect call just to know the status of Ms. Carr's ability to work as scheduled.

Mr. Johnson's biggest problem in the rural areas of Alaska is absences, especially unannounced absences such as no call/no shows.  Getting another worker in can be especially difficult in the smaller villages and sometimes the absent person is the one who opens the doors.  It would not be uncommon to have passengers waiting outside if the agent were to be late or not show at all without prior notification.  Mr. Johnson admits that Ms. Carr had no prior absence/tardy problems during her most recent employment period.

Yute Air maintains a written policy that advises ticket agents of their need to call their manager if they are unable to be at work.  The agents also know of the priority of paying passengers and employees on business of the company over those of non-revenue passengers (such as agents flying on personal business).  Ms. Carr did not have the money to purchase a ticket on another airline that could get her back to Dillingham in time to report to work on December 6, 1997.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 15-4, states in part:


The duty to appear and remain at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified  by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence, and the worker's attempts to protect his or her employment....


If the circumstances of the absence show an intentional and substantial disregard of that interest or obligation, the absence constitutes misconduct in connection with the work.  If, however, the circumstances of the absence indicate merely "inadvertency or ordinary negligence in isolated instances" or "a good faith error in judgment or discretion," the resulting discharge is not for misconduct in connection with the work.


A discharge for absence is considered misconduct in connection with the work unless there is a compelling reason for the absence and the worker makes a reasonable attempt to notify the employer.  In re Tolle, Commissioner Review No. 9225438, June 18, 1992.  Regardless of the reason for the absence, a worker must still properly notify the employer, unless the worker has a compelling reason for the failure to give notice.  For example, illness provides a compelling reason for absence, but it does not justify a failure to notify the employer if the worker was reasonably capable of doing so....

There is no dispute that Ms. Carr was aware of her employer's requirement to be at work as scheduled or to notify her manager in advance of her scheduled shift.  Although understandable that Ms. Carr may not have been able to afford a full-fare ticket to return to Dillingham, the fact remains that her failure to make the Saturday morning flight was within her control.  Also, even if good cause for missing the flight could have been shown, her failure to call in to work to advise of her situation establishes misconduct connected with the work.  Accordingly, the disqualifying provisions of AS 23.20.379 were properly applied in this matter.


DECISION
The determination issued on January 20, 1998, is AFFIRMED.  Benefits are denied for the weeks ending December 13, 1997, through January 17, 1998.  Ms. Carr's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 19, 1998.








Jan Schnell, Hearing Officer

