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CLAIMANT                              
     INTERESTED EMPLOYER
BRUCE MORGAN
ISLAND PROVIDER TRANSPORTATION

CLAIMANT APPEARANCES                 
    EMPLOYER APPEARANCES 
Bruce Morgan
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Morgan timely appealed a determination issued on January 27, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Morgan worked for Island Provider Transportation during the period July 9, 1997, through October 29, 1997.  He earned $200 per day while at sea and $15 per hour while in the harbor for full-time work as a first mate.  Mr. Morgan was discharged on October 29, 1997.

In early September, the M/V Lady Nina took on a new captain, Robert Kohlbeck.  The crew members were told on September 7, 1997, by the owner that Mr. Kohlbeck would be in about 4:00 p.m. that day and the crew would be leaving port the next morning.  About 6:00 p.m. Mr. Morgan decided to leave to eat dinner and have a few drinks; he returned about 9:00 p.m.  Mr. Kohlbeck was upset because Mr. Morgan had been drinking to the point he could not operate the vessel.  The captain wanted to leave at midnight, but agreed to leave early in the morning.  Mr. Morgan agreed that he would not have had alcohol if he had known the vessel was to leave at midnight.  He was aware of the zero tolerance level of the Coast Guard.

On October 28, 1997, the crew was eating dinner in the galley of the ship without the captain.  Mr. Kohlbeck did come into the galley several times, however, and the men told him they were going to a local bar in Homer.  The vessel had been on contract for the week prior and they were told that as of that evening the contract was completed.  The captain knew the men were going to have a few drinks.  They returned to the vessel about 1:00 a.m.  Mr. Kohlbeck was unhappy with the men.  Mr. Morgan told the captain that it was not a good idea to discuss the issue right then as he had too much to drink.

At one point during the morning of October 29, 1997, the captain informed the crew that they had one more day on the contract.  Mr. Morgan thought the vessel would be leaving that day to return to Kodiak.  About 4:00 p.m., Mr. Kohlbeck fired Mr. Morgan for drinking, telling him it was his third infraction.  Mr. Morgan does not recall a second infraction after the September 7, 1997, incident.

From the point Mr. Kohlbeck was hired, he and Mr. Morgan did not get along.  They had a personality difference that carried into the work.  Mr. Morgan did not like the way Mr. Kohlbeck ran his crew and operated the vessel.  They had some shouting matches as a result of their disagreements.  At one point, Mr. Morgan asked the owner to step in and mediate, but to no avail.

Exhibit 8 is a copy of an apparent telephone statement taken by a claimstaker from an employer representative.  The employer alleged that Mr. Morgan was fired for drinking and verbal abuse to the captain and that he had been warned.  Mr. Morgan contends that he was not warned and the drinking was done inadvertently due to miscommunication on the vessel's departure times.  He knows that he cannot have more than a .05 blood alcohol level when on duty.

The employer's statement to the claimstaker refers to an incident on or about October 3, 1997, that actually took place in late September.  Mr. Morgan admits that he did argue with the captain, but stopped after he realized it was a losing battle.  The captain had refused to explain why he wanted two men on watch when the practice had been only one man on from midnight to 6:00 a.m.  Mr. Morgan admits he should not have argued, but the seas had been very rough for three days and the crew had gotten little sleep during that time.

The employer contends that Mr. Morgan was fired on the spot when he returned to the boat "very drunk."  Mr. Morgan adamantly denies that action, indicating it was about 15 hours later.  The other two crew members were not discharged, although one man was in worse shape (from drinking) than Mr. Morgan.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
The rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....


[I]f a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.  In addition, a plea of "forgetfulness" would not necessarily clear a worker of misconduct, especially where he has received prior warnings....

The parties agree that Mr. Morgan, as well as other crew members, had been drinking the night before his discharge.  However, Mr. Morgan was the only one discharged.  His prior drinking was the result of a miscommunication.  The final incident was also a miscommunication.  The captain was aware the crew was going to a local bar, yet made no move to inform them of the extended contract or his desire that they not drink.  Mr. Morgan's discharge for drinking was the result of an error in judgment based on incorrect information.

The Tribunal does not dispute an employer's ability to discharge employees who fail to

 or cannot meet certain company standards.  Further, it may be the only resolution

 when a personality conflict begins to create dissention, especially aboard an ocean

 vessel.  Other than the normal give and take between crew and captain, there is no

 evidence of verbal abuse from Mr.  Morgan to his captain.  The Employment Security

 Division's Benefit Policy Manual, MC 190, states in part:


The employer always has the initial burden of producing evidence sufficient to establish that the worker was discharged for misconduct.  If the worker denies the commission of any act or acts which could be construed as misconduct, and the employer fails to present sufficient facts to establish the allegation of misconduct, then the worker is presumed to have been discharged for reasons other than misconduct....

Misconduct connected with the work has not been shown in this matter.


DECISION
The determination issued on January 27, 1998, is REVERSED.  Benefits are allowed for the weeks ending November 1, 1997, through December 6, 1997, if otherwise eligible.  Mr. Morgan's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 4, 1998.








Jan Schnell, Hearing Officer

