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CASE HISTORY
Mr. Yates timely appealed a February 5, 1998, determination that denies benefits under AS 23.20.379.  The issue is whether Mr. Yates voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Yates last worked in his urethane sprayer/laborer position on Wednesday, December 31, 1997.  He started work in 1991.

The employer usually scheduled Mr. Yates for eight hours of work per day on five to six days per week.  However, work was slowing down before Mr. Yates quit so he did not always get eight hours of work per day.  During November and December 1997, Mr. Yates averaged between 25 to 30 hours of work per week.

The employer gave Mr. Yates laborer work when there was not enough sprayer work to keep him busy.  During the calendar week in which he voluntarily quit, Mr. Yates worked a total of approximately 16 hours spread over Monday, Tuesday, and Wednesday.  Laborer work paid $14 per hour.  Sprayer work paid $18 per hour.

Mr. Yates quit his job to search for new work.  As of the hearing date, he had searched unsuccessfully for new work for about two and a half months.

Mr. Yates has now decided to become self‑employed as a urethane sprayer.  He has placed down payments on equipment, arranged loans, and otherwise prepared to establish and operate his own company.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor summarized Department policy regarding what constitutes good cause for voluntarily leaving work.  The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.'  (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.'  (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

Mr. Yates decided to pursue self-employment after his search for new work failed.  The question is whether searching for new work provides good cause for leaving existing work.

"Seeking employment is not good cause to leave continuing employment."  Whittaker, Comm'r Dec. 87H-UI-358, December 23, 1987.

In McCarthy, Comm'r Dec. 9427041, July 29, 1994, the Commissioner of Labor addressed whether a reduction of work hours provided good cause for quitting.  The Commissioner held:


We have previously held that a cut in hours, in and of itself, does not constitute good cause for leaving otherwise suitable work. In re Thomas, Comm'r. Dec. 86H-UI-145, May 15, 1986.  Usually a cut back in hours gives the claimant the time necessary to look for other work, and possibly qualify for unemployment benefits while working part time.

Mr. Yates did not have an offer of new work arranged when he quit existing employment.  Quitting to search for new work is a quit without good cause.  Mr. Yates voluntarily left work without good cause as good cause is defined for unemployment insurance purposes.


DECISION
The February 5, 1998, voluntary leaving determination is AFFIRMED.  Mr. Yates is disqualified beginning with the week ending January 3, 1998.  The disqualification ends with the week ending February 7, 1998, or when he returned to work and earned eight times his weekly benefit amount (whichever came first).  His maximum benefits are reduced by three times his weekly benefit amount.  He will not be eligible for extended benefits unless he returned to work and earned eight times his weekly benefit amount during the disqualification period.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 13, 1998.








Stan Jenkins








Hearing Officer

