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CASE HISTORY
Mr. Pettry timely appealed a determination issued on February 4, 1998 that denied benefits under AS 23.20.379 on a holding that Mr. Pettry voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Pettry was employed by Gaston and Associates, Incorporated from October 24, 1997 to October 23, 1997 as a union carpenter.  He voluntarily quit work because of health concerns.

In the summer of 1997, Mr. Pettry performed carpentry work in a local high school.  During that period, he observed asbestos abatement workers squeezing air out of asbestos filled bags while still in the building (ground level).  He confirmed later that said practice was improper.  At the same site, asbestos was uncovered during wall demolition.  The asbestos was covered with plastic.  The foreman assured Mr. Pettry that it was okay to work in the area under those circumstances.  Mr. Pettry did not file any complaints, notify managerial staff, governmental agencies, or his union about his observations until March 1998. 

In October 1997, Mr. Pettry accepted work at the same high school as the previous summer.  After completing a two-day project in school's attic, Mr. Pettry was assigned to work in the school's basement/boiler room crawl space area, which was cramped and very hot.

Mr. Pettry knew the school was built many years ago and speculated that the pipes in basement/boiler room crawl space area might contain asbestos.  He stated to the employer that the area was full of asbestos.  The employer responded that it was his understanding that asbestos in the area was removed in 1987/1988.  Mr. Pettry began work without further discussion.

After a few hours of work in the basement/boiler room crawl space area, Mr. Pettry became convinced that the area contained asbestos dust particles, and that the earlier asbestos removal probably was not performed correctly.  That conclusion was based on his observance of the improper handling of asbestos bags during the summer of 1997.  Also, he believed contractors might put workers at risk just to complete a job.  For example, while working for a different contractor, Mr. Pettry and other workers were improperly assigned to work in an unsecured area containing raw asbestos, without their knowledge.  In that instance, the contractor just wanted to get the job done.  Therefore, Mr. Pettry decided to quit his job with Gaston and Associates, Incorporated, especially considering that it was only a short call.

Through written communication between October 20 and 21, 1997, the project superintendent advised the employer that the "piping in the utilidoors [basement/boiler room crawl space area] was either replaced & re[‑]insulated or just re[‑]insulated" in 1987/1988 with non‑asbestos materials (Exhibit 9).  Still, if the employer had real suspicions of asbestos exposure, he would have initiated testing procedures.  Mr. Pettry never indicated to the employer that he saw suspicious dust clouds or that he had witnessed asbestos bag mishandling during the summer before.  Also, at time of separation, Mr. Pettry never indicated that health/asbestos dust exposure concerns were the cause of his separation. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

In Bies, Comm`r Decision No. 9425819, April 15, 1994, the Commissioner of Labor addressed a safety issue as follows: 


As stated in the Tribunal decision, an order by an employer that is unlawful or would threaten the health or safety of the worker, would be considered unreasonable and the worker would have good cause to refuse it.  However, the burden is on the claimant to show that the order is unreasonable. Wrongful conduct is not established merely on the basis of unproved allegations of illegal practices. Further, the claimant must make some attempt to secure a remedy from the employer before refusing such an order.

Understandably, Mr. Pettry would be concerned about possible exposure to environmental contaminants, such as asbestos.  However, before a "good cause for quitting" ruling can be rendered, it must be established that there were immediate health threats and that Mr. Pettry pursued remedies through the employer, trade union, or safety/environmental government agencies prior to quitting.

Mr. Pettry did not present evidence to support his contentions that he was being exposed to asbestos at the work site or that the work environment represented a safety/health hazard.  Mere suspicions to that end are not convincing.  Finally, Mr. Pettry failed to pursue his concerns/fears, prior to separation, through proper channels, such as, the employer, union, or governmental agencies.  Because Mr. Pettry did not exhaust reasonable alternatives to quitting, he left work without good cause.


DECISION
The February 4, 1998 separation from work determination is AFFIRMED.  Benefits are denied for weeks ending November 1, 1997 to December 6, 1997 under AS 23.20.379.  Mr. Pettry's maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Pettry may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 20, 1998.


Doris M. Neal


Hearing Officer

