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CASE HISTORY
Mr. Ewers timely appealed a determination issued on February 5, 1998 that denied benefits under AS 23.20.379 on a holding that Mr. Ewers was discharged from employment for commission of a felony or theft in connection with work.


FINDINGS OF FACT
Mr. Ewers was employed by Cook Inlet Processing from January 2, 1997 to April 25, 1997 as a maintenance worker.  He worked full‑time and earned $11 an hour.  Mr. Ewers was discharged from work on a charge of theft.

Mr. Ewers is a wildlife/bear hunter.  In early January 1997, while conversing with forklift operators/relief foremen about his hunting, it was suggested to Mr. Ewers that he retrieve a 55‑gallon drum of syrup from company’s “bone yard” (described as a disposal heap) for bear bait.  Later, one of the same workers helped load the damaged drum of syrup in question onto Mr. Ewers’ truck bed with the aid of a company forklift.  Mr. Ewers then parked his loaded truck at the work site for the remainder of the work day, in full view of shop and yard personnel.  After work, he stored the drum off company property.

Mr. Ewers was never told he had to get special permission to remove items from the bone yard.  During the course of his employment, he witnessed or heard about others taking plastic barrels, insulation, piping, and other paraphernalia from the bone yard without apparent approval.  He also took plastic barrels from the bone yard, with supervisory approval.

Mr. Ewers did not believe the removal of the damaged drum was improper because he understood the employer intended to pay someone to dispose of it and other items in the bone yard.  Also, he felt he received implied, if not implicit, approval from supervisory staff personnel to take the drum as well as other items.  In March 1997, Mr. Ewers helped a friend load a similar drum of syrup, apparently from company property, for the friend's personal use.

In April 1997, the employer (Mr. Dickerson - plant manager), learned that Mr. Ewers had taken the drum of syrup in question, which the employer valued at $800.  The employer believed it was common knowledge that workers were required to obtain specific permission from him before removing any property from the company's premises.  The employer investigated the drum of syrup matter by interviewing employees, with intentions to discharge anyone who gave Mr. Ewers permission to take the item.

According to the employer, the workers interviewed denied giving Mr. Ewers permission to take the drum.  Also, the forklift operators/relief foremen mentioned by Mr. Ewers indicated that they believed Mr. Ewers had already obtained proper permission to take the drum before they offered assistance.  

As a result of the drum of syrup incident, Mr. Ewers was discharged and police charges were filed.  Two other non‑supervisory workers also were dismissed for admitting that they took company property.  After the drums of syrup were retrieved intact (including the one taken by Mr. Ewers’ friend and coworker), the legal authorities dropped the theft case due to short staffing.

On a one-on-one basis, the employer gave permission in the past for workers to take such items as piping and plastic drums.  Also, on a one-time basis, he allowed workers to take lumber from a stacked heap on company property.  Still, the employer never told workers that they were free to take other company property, whether or not items were charted for disposal.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.


(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work.  In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct 




(A)
shows a wilful and wanton disregard of the employer's interest; and 




(B)
either





(i)
has a direct and adverse impact on the employer' interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.


(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1)
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)
a preponderance of the evidence establishes that




(A)
the claimant committed the act; and




(B)
the act was not justified under AS 11.81.300‑11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)
For purposes of this section



(1)
"felony" means an act classified as a felony in AS 11; 



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.

To establish misconduct, evidence must be presented to show a wilful and wanton disregard of the employer's interests.

Mr. Ewers offered persuasive testimony that he was unaware of the prohibition against taking items from the bone yard, especially when under the direction and apparent authority of management staff members.  The employer's presumption to the contrary did not outweigh that testimony.  Also, Mr. Ewers understandably concluded, although apparently incorrectly, that his actions were proper in light of his observations of other workers.  There was no showing that Mr. Ewers attempted to conceal his actions, thereby adding credence to his convictions.  Therefore, for purposes of this benefit program, misconduct was not established.


DECISION
The February 5, 1998 separation from work determination is REVERSED.  Benefits are allowed for weeks ending May 10, 1997 to May 2, 1998 and continuing under AS 23.20.379(a) and (e).  Also, Mr. Ewers' maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 24, 1998.


Doris M. Neal


Hearing Officer

