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CASE HISTORY
Mr. Lewis timely appealed a determination issued on February 19, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Lewis worked for Northland Wood Products, Inc. during the period July 19, 1989, through January 21, 1998.  He earned $11.20 per hour for full-time work as a truck driver.  Mr. Lewis quit on January 21, 1998, after an argument with a coworker.

In late December 1997, Mr. Lewis found "spit" on his car and complained to Mr. Menaker, operations manager, and the yard foreman.  Mr. Lewis suspected a coworker, Marty, but when confronted, Marty denied spitting on the car.  Mr. Menaker, during a weekly staff meeting, told the crew that he did not believe spitting on personal cars was appropriate behavior for the work place.

Sometime between late December and mid-January 1998, the foreman discovered some graffiti written on the stove in Marty's work area.  The graffiti stated that "Cliff s-cks d-ck."  The foreman advised Mr. Menaker of the writing.  By the time Mr. Menaker got to the stove, the writing had melted due to the fire in the stove.  He did not discuss the incident with Marty because there was no evidence that Marty had written the graffiti on the stove.

Several days before he quit, Mr. Lewis discovered spit again on his car.  He complained to Mr. Menaker and asked that management do something about it.  Mr. Menaker indicated that no one had seen Marty or any other worker spit on the car.  Therefore, he could not do anything about it.  Mr. Menaker did not speak to Marty about the second spitting incident.

On January 21, 1998, Mr. Lewis was driving his personal vehicle to the parking area when he noticed Marty and another worker, John, "staring him down."  Mr. Lewis got out of his car and approached both men.  He asked them if they were the ones who spit on his car.  Both men indicated no.  Mr. Lewis believed the men to be laughing and snickering at him.  He became upset and asked John if he wanted to "take his best shot."  John declined, but Marty said, "F--k you, I'll put a bullet in your head."

Mr. Lewis left immediately and approached Mr. Menaker about the incident.  Mr. Lewis was extremely upset and Mr. Menaker told him to take an hour off with pay to cool down.  Mr. Lewis left for several hours; Mr. Menaker spoke with Marty about the incident.  Marty indicated that Mr. Lewis "got in their faces" and was mad.  Marty stated that maybe he should get a concealed weapon license. Mr. Menaker believed that Marty made that statement for his own protection.  

Mr. Menaker had known about the personality conflict between both men since 1989.  Mr. Lewis did not have much of a problem with Marty until December 1987.  Mr. Menaker believes that neither of the men would back down, regardless of who started a fight.  He believes that if Marty was pushed by Mr. Lewis, Marty would fight back, but in a way that he would not get hurt.  Mr. Menaker was not aware of any way the two men would be able to resolve their personality differences.  Had Mr. Lewis stayed employed, he would have run into Marty on occasions, such as in the office or walking across the yard.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 515, states in part:


[T]o avoid disqualification, the worker who quits work because of a fellow employee must show that the actions of the fellow employee subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker.


In addition, even where a worker has an adequate reason for quitting work, the worker will be subject to disqualification if the worker quits work without attempting to remedy the situation.  The worker must present a grievance to the employer and give the employer an opportunity to adjust the situation....

 AS 11.41.230 states:


(a)
A person commits a crime of assault in the fourth degree if



(1)  that person recklessly causes physical injury to another person;



(2)  with criminal negligence that person causes physical injury to another person by means of a dangerous instrument; or



(3)  by words or other conduct that person recklessly places another person in fear of imminent physical injury.


(b)  Assault in the fourth degree is a class A misdemeanor.

There is no dispute that Mr. Lewis complained numerous times to Mr. Menaker about his concerns about Marty.  Mr. Menaker did not deny that he did not act on all of Mr. Lewis' complaints as he believed there was insufficient evidence on which to base accusations.  However, all parties agree that Mr. Lewis and Marty did not get along and that a personality conflict did exist between the two men.

The Tribunal does not condone an employee's action of getting in a coworker's "face."  However, Marty and John prompted the reaction in Mr. Lewis.  Marty's statement that he would put a bullet in Mr. Lewis' head, coupled with Mr. Menaker's belief that Marty would ensure his own safety in a retaliatory type manner, support the conclusion that Mr. Lewis was in a potentially explosive environment.  That environment could have easily resulted in harm being infliced on Mr. Lewis or even coworkers.  Mr. Lewis had no alternative but to leave his employment.  Good cause has been shown in this matter.


DECISION
The determination issued on February 19, 1998, is REVERSED.  Benefits are allowed for the weeks ending January 24, 1998, through February 28, 1998, if otherwise eligible.  Mr. Lewis' maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 20, 1998.








Jan Schnell, Hearing Officer

