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CLAIMANT                               INTERESTED EMPLOYER
RASHELLE ACTESON
SYLVAN LEARNING
 CENTER

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Rashelle Acteson
Linda Freeman


Skip Freeman


ESD APPEARANCES
None


CASE HISTORY
Ms. Acteson timely appealed a determination issued on January 23, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Acteson worked for Sylvan Learning Center during the period November 25, 1996, through January 5, 1998.  She earned $32,000 per year as a full-time director.  Ms. Acteson was discharged at the end of the day on January 5, 1998.

In the morning of January 5, 1998, Ms. Acteson met with Mr. Freeman, owner and co-director, and Ms. Mabry, director of education, to discuss a pilot project.  Mr. Freeman instructed Ms. Acteson to contact about 20 parents to advise of the changed price for the program.  

Ms. Acteson contacted two parents and approached Mr. Freeman to determine the days of the week and times for the classes in the program.  She submitted a proposal of days/times and contends Mr. Freeman indicated he would get back to her by the end of the day.  Mr. Freeman did not recall that conversation.

At 5:00 p.m. on January 5, 1998, Ms. Freeman, owner and co-director, asked Ms. Acteson how many parents she had contacted.  Ms. Acteson had only contacted two because she was waiting for information from Mr. Freeman.  She asked if Mr. Freeman had discussed with her (Ms. Freeman) about the dates/times for the project.  Ms. Freeman understood Ms. Acteson to mean that she was told to wait for the information before calling.  Both Mr. and Ms. Freeman believed that Ms. Acteson had lied about being told to wait to make the requested calls to Ms. Freeman and opted to discharge her.

Mr. and Ms. Freeman also considered Ms. Acteson's behavior over the past several months in their decision to discharge Ms. Acteson.  They believed Ms. Acteson had decreased morale and caused two employees to quit because of her authoritarian management style.  Neither owner discussed their concerns with Ms. Acteson other than in general conversations concerning a variety of company issues.  Ms. Acteson had not been placed on notice that her job was in jeopardy.  


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, MC 190, states in part:


The employer always has the initial burden of producing evidence sufficient to establish that the worker was discharged for misconduct.  If the worker denies the commission of any act or acts which could be construed as misconduct, and the employer fails to present sufficient facts to establish the allegation of misconduct, then the worker is presumed to have been discharged for reasons other than misconduct....


Sufficiency of evidence is dependent both on the type of evidence and the weight to be accorded that evidence....

The record fails to support the conclusion that Ms. Acteson lied to her employer.  It is logical to conclude that Ms. Acteson would have concerns over the dates/times of the project while discussing the project with parents.  During her second conversation with Mr. Freeman, it is conceivable she would have understood Mr. Freeman was to get back to her with the information.  Therefore, the discharge was the result of a misunderstanding.

The Tribunal does not dispute an employer's ability to discharge employees who fail to or cannot meet certain company standards.  Ms. Acteson's perceived behavior may have given the employer cause to discharge her.  However, failure to specifically discuss the problem areas and give her an opportunity to improve in those areas cannot support the conclusion that Ms. Acteson acted willfully against her employer's interest.


DECISION
The determination issued on January 23, 1998, is REVERSED.  Benefits are allowed for the weeks ending January 10, 1998, through February 14, 1998, if otherwise eligible.  Ms. Acteson's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 2, 1998.








Jan Schnell, Hearing Officer

