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CASE HISTORY
Mr. Moyer timely appealed a determination issued on February 19, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Moyer worked for Hinshaw Trucking during the period September 1997 through Janaury 9, 1998.  He earned 30 percent of the paid load for full-time work as a truck driver.  Mr. Moyer quit effective January 9, 1998, after giving notice on December 5, 1997.

On December 2, 1997, Mr. Moyer returned to Montana from Alaska after taking a one-week vacation.  When he arrived in Missoula for a load to deliver, the load had already been taken by another trucker.  Mr. Moyer was late in returning and had to wait several days for another load.  He left with a load on December 4, 1997, to Phoenix.  Before leaving, however, the employer required his assistance in repairing the truck and getting tires replaced.  Mr. Moyer contends that he quit because he was not paid for that time.

Ms. Hinshaw, owner, received a call from Mr. Moyer on December 5, 1997, who indicated he would be returning to Missoula without a load and that he quit.  Ms. Hinshaw got Mr. Moyer to agree to take a load to Huston, pick up another load for Portland, get another load from Washington, then return to Missoula.  Mr. Moyer returned to Missoula from Huston with the load for Portland.  He quit on January 9, 1998, after removing his personal belongings from the truck.  Ms. Hinshaw was forced to find another driver to take the load to Portland.

Mr. Moyer contends that he complained several times about not being paid for time he worked, but not driving.  Ms. Hinshaw contends the only time Mr. Moyer complained, she paid him for the extra work he had done and provided a motel room for the night.  Ms. Hinshaw indicated that industry standard sometimes requires the assistance of the driver to ensure the safety and drivability of the truck.  If the truck requires repair, via a delivery to a shop, the driver would take the truck to the shop.  Ms. Hinshaw cannot drive the tractor/trailer rigs as she does not have the proper license.

Ms. Hinshaw believed that Mr. Moyer quit to be with his girlfriend in Fairbanks, Alaska.  He constantly called Ms. Hinshaw to argue or complain about not being in Fairbanks.

Mr. Moyer provided the number of days he "sat" while waiting for a load to be ready.  In October he sat for three days; in November he sat for six days (five were vacation, one was a repair day); and in December he only got 10,000 miles rather than his normal 14,000 to 15,000 miles per month.  Mr. Moyer had to wait for several loads during December.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 515, states in part:


In order for a quit because of working conditions to be with good cause, a worker's objections to the conditions must be based on a real and compelling reason.  Mere dislike, distaste, or slight inconvenience engendered by the working conditions will not afford good cause....Failure to [make attempt to secure from the employer an adjustment of the objectionable conditions] can negate the worker's good cause and subject him to disqualification....

The record fails to support the conclusion that Mr. Moyer's concern over the lack of pay while waiting for a load was more than just an irritant.  It is logical to conclude that a driver would have some level of responsibilities and duties with regard to his truck during off-driving periods.  This would include times waiting for loads to be hauled.  However, it has not been shown that the method of payment (a percentage basis) was against the rules and regulations of the State of Montana or the federal government.

Finally, there is insufficient evidence to conclude that Mr. Moyer quit because of the lack of pay.  It appears that his decision to quit came after he missed a load upon his return from vacation and he had to wait several days for another load.  Also, Mr. Moyer's desire to be with his girlfriend played a role in his decision to quit.  Mr. Moyer's decision to quit when he did was without good cause.


DECISION
The determination issued on February 19, 1998, is AFFIRMED.  Benefits are denied for the weeks ending January 17, 1998, through February 21, 1998.  Mr. Moyer's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 19, 1998.








Jan Schnell, Hearing Officer

