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CASE HISTORY
Safeway, Incorporated timely appealed a determination issued on December 26, 1997 that allowed benefits under AS 23.20.379 on a holding that Ms. Johnson was discharged for reasons other than misconduct in connection with work.


FINDINGS OF FACT
Ms. Johnson was employed by Safeway, Incorporated from April 1996 to December 2, 1997.  She last worked as a clerk in the liquor store.  Ms. Johnson was dismissed from work on charges of dishonesty and violation of policies and procedures.

On or about December 2, an employee reported that Ms. Johnson appeared to be concealing something upon exiting the store sometime in November 1997.  As a result of this allegation and other unspecified rumors, the employer began questioning Ms. Johnson’s honesty.

As a test of Ms. Johnson's honesty, a security officer (Mr. Rand) presented himself to Ms. Johnson as a customer on December 2, 1997.  Ms. Johnson did not know Mr. Rand otherwise.  While in the liquor store, Mr. Rand intentionally dropped two twenty‑dollar bills on the floor between his feet.  The store's video recording revealed that Ms. Johnson approached Mr. Rand and engaged him in conversation.  After noticing the bills, she picked up the money after Mr. Rand turned away - brushing Mr. Rand’s leg in the process.  She then proceeded behind the counter to ring up Mr. Rand's purchase.  Ms. Johnson did not mention her find to Mr. Rand or ask if he had lost any money.  Also, she did not immediately hand over the money to a manager or person in charge, as dictated by company policy.

The store video further revealed that Ms. Johnson placed the $40 at issue (whose serial numbers had been pre-recorded) beside her cash register, out of sight of Mr. Rand.  Minutes later, she counted the money then put it in her pocket.  Also during that shift, Ms. Johnson was observed taking and pocketing money from the cash register.

At the end of Ms. Johnson’s shift at 11:00 p.m. on December 2, 1997, about one and a half hours after the money pick-up incident, Ms. Johnson was suspended.  A few days later, she was discharged.  The employer was not aware of prior warnings or reprimands issued to Ms. Johnson.

According to Ms. Johnson, she did not ask the customer in question (Mr. Rand) whether he had lost money because it was her practice to wait for customers to initiate such contacts.  In her experience, customers usually returned to the store, inquiring about lost monies, within a very short time of their departure.  Ms. Johnson maintains she may have received a copy of the company policy that requires employees to immediately turn in items found on store premises, including money, sometime during her period of employment.  However, she does not remember it.

Ms. Johnson admits placing the two twenties in question in her pocket.  She asserts, however, that it was her intention to turn the money over to her immediate supervisor the following morning.  Ms. Johnson was not scheduled to work that next morning, but she planned to be in the area.  At the time the money was found, Ms. Johnson's immediate supervisor had gone for the day.  However, another manager was on duty that night.

Office personnel are responsible for counting and balancing the liquor store’s cash register.  During Ms. Johnson's period of employment, she was told on several occasions that the liquor store's cash register was short, but she was never charged with wrong doing.  Ms. Johnson suspected the cash register shortages were generated in the office, not the liquor store.  Because of that suspicion, Ms. Johnson concluded that office personnel, including the manager on duty on December 2, were not trustworthy enough to be given or have access to (via the cashier) monies found on store premises.  Therefore, on December 2, she chose to turn over the monies found only to her immediate supervisor (the only one she trusted), instead of the manager on duty.  Still, in the past, Ms. Johnson did place lost wallets and credit cards in the cash register.

In reference to the video recording showing Ms. Johnson taking and pocketing money from the cash register, Ms. Johnson maintains she was simply buying change for the cash register from her personal funds.  She took those actions on December 2, as well as other times, because it occasionally took too long to get change from the office.  She was aware that such actions were against company policy.  The cash register balanced within $ .02 on December 2, 1997.

Ms. Johnson’s ex-coworker and immediate supervisor, who are current employees of Safeway, Incorporated, testified that they also did not immediately recall the policy about turning-in items found at the store.  Still, it was their practice to leave found items in the cash register.  Sometimes loose change found was merely placed on the cash drawer or in a container, whose contents are donated to charity.  Both parties attested to Ms. Johnson’s honesty, but neither party routinely worked the same shift as Ms. Johnson.  Also, both witnesses believed the  referenced cash register shortages were generated outside the liquor store.  Neither witness claimed that the manager on duty on December 2 was untrustworthy.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct 




(A)
shows a wilful and wanton disregard of the employer's interest; and 




(B)
either





(i)
has a direct and adverse impact on the employer' interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.


(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1)
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)
a preponderance of the evidence establishes that




(A)
the claimant committed the act; and




(B)
the act was not justified under AS 11.81.300‑11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)
For purposes of this section



(1)
"felony" means an act classified as a felony in AS 11; 



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.


CONCLUSION
The Alaska Employment Security Division Benefit Policy Manual MC 140.15 (July 1984) addresses dishonesty as follows:

Cash misappropriation is misconduct, regardless of the amount misappropriated and regardless of the worker's intention to "repay" the employer.  It is not necessary that formal charges be filed or that the worker be found guilty in a court of law.  It is also unnecessary that the employer have an explicitly stated policy against such acts or that he warn the claimant before such misappropriation is considered misconduct.  Because the duty of honesty is implicit in the employment relationship, a single breach of this duty constitutes misconduct.

This case is not being addressed under the felony/theft section of the law because felony/theft was not found and the dollar amount involved did not meet the $50 threshold.

The Alaska Employment Security Division Benefit Policy Manual MC 485.6 (July 1984) company rule violations as follows:


The willful violation of a reasonable employer rule regarding the handling of money constitutes misconduct.  It is not necessary to show that the worker had any dishonest intent.

Whether or not Ms. Johnson remembered reading the company’s policies, her testimony established that she knew wallets, credit cards, and money found on store premises were to be turned in to office personnel or a manager on duty.  Ms. Johnson chose to circumvent that policy through her failure to discharge her duties on December 2.

Ms. Johnson consciously violated the company policy that forbids employees from pocketing funds from the cash register or mingling personal funds with company funds.  Ms. Johnson’s balanced cash register till at the end of her shift on December 2 established only that theft was not an issue in that instance.  It did not, however, justify Ms. Johnson's violation of the company's reasonable money handling policies.

The Alaska Employment Security Division Benefit Policy Manual MC 140.05 (July 1984) addresses dishonesty as follows:


The duty of honesty is the clearest of the duties owed an employer by his employees.  Charges of dishonesty, however, must be proven, just as any other charge of misconduct.


Such acts as misappropriation, fraudulent claiming of unearned wages, falsification of records and the like are considered misconduct.  Similar acts against someone other than the employer are deemed misconduct when the acts are so bound up with the employment as to be connected with the work.  An example of such a case would be when a worker is discharged for stealing a fellow worker's tools, or when a worker gains access to the property of a third person, by virtue of his employment, and converts it to his own use.


It is not necessary to show that a worker's dishonesty was illegal or criminal.  The dishonesty need only injure the interest of the employer or breach a duty owed to the employer.

Due to the proximity of the cash found by Ms. Johnson on December 2, 1997 in relation to the customer (Mr. Rand), one would normally conclude the customer lost the money at his feet.  In that instance, Ms. Johnson would have been reasonably expected to question the customer about lost funds or immediately place the money in a secure place within the store (i.e, the cashier register) should the customer return later.  It would not have helped the employer's image if a customer returned to retrieve lost funds and the money had to be retrieved from a worker's pocket.  Mr. Johnson also could have immediately turned in the money to a person of authority (as required by policy) or at least by the end of her shift since the customer did not return to claim the lost funds as anticipated.

Ms. Johnson's failure to pursue reasonable avenues addressed and the act of placing the money in her pocket, with the intent to leave the store with the funds, certainly gave rise to impressions of dishonesty, thereby destroying the employer’s trust.  Such actions also held the potential for damaging the employer's public image.  Because Ms. Johnson knowingly violated company policies related to money matters (the employer’s mainstay) and destroyed the employer’s trust, willful misconduct was shown.


DECISION
The December 26, 1997 separation from work determination is REVERSED.  Benefits are denied for weeks ending December 6, 1997 to January 10, 1998 under AS 23.20.379.  Also, Ms. Johnson's maximum benefit amount is reduced by three times her weekly benefit amount.  Additionally, as a result of this decision, Ms. Johnson may not be eligible for future benefits under an extended benefits program. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 7, 1998.


Doris M. Neal


Hearing Officer

