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CLAIMANT                               INTERESTED EMPLOYER
RUTH HARRIS
HOPE COTTAGE INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Ruth Harris
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Harris timely appealed a determination issued on February 24, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Harris worked for Hope Cottage during the period August 1995 through January 2, 1998.  She earned $9.37 per hour for on-call work as a team associate.  Ms. Harris was asked to resign (or be fired) on January 14, 1998, for lack of dependability.

In November 1997, Ms. Harris had been late to work four times and was warned by her supervisor, Mr. Lussikin.  She was told to be to work on time; she was not told her job was in jeopardy.  In December 1997, Ms. Harris had to cancel two meetings with management due to car problems.  Both times she called Mr. Lussikin who indicated it was no problem.

On January 14, 1998, Ms. Harris was 30 minutes late to the reschedule management meeting set to discuss a 60-day probationary period (as a result of performance problems).  Ms. Harris had taken her significant other to a doctor's appointment that ran late, which caused her to be late to her meeting.  She had called her employer to advise she would be late.  It normally took Ms. Harris about 45 minutes to get to work in Anchorage from Palmer.  Ms. Harris and her significant other only have one vehicle.

Ms. Harris was given the option to quit on January 14, 1998, or be fired.  She chose the option to quit, which the employer noted in a termination report.  The report also indicates she is eligible for rehire after she obtains her certified nurses license.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

Although Ms. Harris quit, she was not given any other option by the employer.  Therefore, the employer was the moving party in this separation.  The burden rests on the employer to establish misconduct connected with the work was the reason for the discharge.

The employer failed to provide direct, sworn testimony which would establish Ms. Harris' actions were against the employer's best interest.  Although Ms. Harris was being placed on a probationary status, there was no evidence that the reason for the probation was the result of attendance or tardiness.  From Ms. Harris' testimony, the probation was the result of performance issues.

Ms. Harris has shown that she was warned about her lateness, but was not advised her position was in jeopardy.  Further, she failed to make two prior meetings without repercussion before the January 14th meeting date.  Ms. Harris' inability to make the third and final meeting that resulted in her discharge was the result of a prolonged doctor's appointment.

The Tribunal does not dispute an employer's ability to discharge employees who fail to or cannot meet certain company standards.  However, Ms. Harris' discharge did not amount to misconduct connected with the work.


DECISION
The determination issued on February 24, 1998, is REVERSED.  Benefits are allowed for the weeks ending January 10, 1998, through February 14, 1998, if otherwise eligible.  Ms. Harris' maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 25, 1998.








Jan Schnell, Hearing Officer

