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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 0507

Hearing Date:  March 26, 1998 

CLAIMANT                               INTERESTED EMPLOYER
MICHAEL PETERSON
AK RAILROAD CORP/PAYROLL

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Michael Peterson
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Peterson timely appealed a determination issued on February 26, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Peterson worked for the Alaska Railroad (ARR) during the period December 23, 1996, through October 19, 1997.  He earned $16.80 per hour for full-time work as a carman.  Mr. Peterson was discharged on October 19, 1997.

In June 1997, Mr. Peterson was injured at work and required a doctor's attention.  He was given pain medication and returned to work, although he missed several weeks of work after that.  About a month later, Mr. Peterson was requested to have a physical to determine his fitness for duty.  The doctor released him; but Mr. Peterson was called back to the clinic to submit to a drug test (urinalysis).

Three days later, Mr. Peterson was told he tested positive for cocaine.  He had told the laboratory representative who called about the results that he (Mr. Peterson) had been taking two prescription medicines:  Vicoden and another for high blood pressure.  Mr. Peterson returned the same day for another test, at his own cost, that resulted in a negative reading.  He was required to enter a counseling program or be terminated.  Mr. Peterson opted for the counseling program that would allow him continued employment.  He signed the agreement sometime in September.

Mr. Peterson did not agree with the test results, but was not able to get any assistance from his union or his supervisor.  He discovered that the counseling program required him to submit to five drug tests per week for one month, followed by three tests per week for one year.  All tests would be at the expense of Mr. Peterson ($85 each).  

After the fifth test, Mr. Peterson told the laboratory representative that he did not have the money for the next test.  The representative reported it to ARR who in turn discharged Mr. Peterson for noncompliance.  Mr. Peterson was aware of the federal government (Department of Transportation) rules on zero tolerance for drugs and alcohol.

Mr. Peterson had no idea where his initial urine sample was shipped to or how it was handled after he gave it to the laboratory representative.  He does not know if the sample was sealed in any way.  Mr. Peterson was not asked at the time he provided the sample if he was on any medications.  He does not know if the laboratory did a split sample test on his sample.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 270, states in part:


The Tribunal determined [in Falconer, #9312024, April 14, 1993] that the testimony offered at the hearing was inconclusive as to whether the claimant had tested positive for marijuana metabolites in his system.  The claimant had stated, under oath, that he had not used marijuana.  The Tribunal held that without knowing the chain of custody of the urine sample along with the facts that the employer did not observe that the claimant was impaired, and the claimant had been exposed to passive marijuana smoke, that the claimant's discharge from work was a discharge for reasons other than misconduct in connection with the work....

The failure of the employer to appear and provide direct sworn testimony establishes Mr. Peterson's testimony to be more credible.  There is no documentation in the hearing file to support a conclusion that the urine sample provided followed an acceptable chain of custody method.  Mr. Peterson denied using cocaine and indicated that he was on prescription drugs at the time of the test.  It is conceivable that Mr. Peterson's urine sample may have been tainted by prescription drugs.

The Tribunal does not dispute an employer's ability to discharge an employee who fails to pass a federally required drug test.  However, it has not been shown conclusively that Mr. Peterson ingested an illegal substance.  There is no evidence that the sample was tested a second time given the medical information provided by Mr. Peterson.  Accordingly, misconduct connected with the work has not been shown.


DECISION
The determination issued on February 26, 1998, is REVERSED.  Benefits are allowed for the weeks ending November 1, 1997, through December 6, 1997, if otherwise eligible.  Mr. Peterson's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 27, 1998.








Jan Schnell, Hearing Officer

