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CASE HISTORY
Mr. Connally appealed an April 10, 1996, determination that denied benefits under AS 23.20.505.  Benefits were denied/reduced on the ground that Mr. Connally was fully employed during the weeks claimed.  The determination also denied Mr. Connally pursuant to AS 23.20.387 on the ground that the claimant knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits.  Mr. Connally was determined to be liable for an overpayment pursuant to AS 23.20.390.  

Mr. Connally filed his appeal on March 6, 1998, raising an issue of timeliness pursuant to AS 23.20.340


FINDINGS OF FACT
Timeliness of Appeal Issue
Mr. Connally established an unemployment insurance claim year effective January 8, 1996.  He applied for and received benefits that same week through April 6, 1996.  In mid-March 1996, Mr. Connally moved from Washington to Juneau, Alaska.  He changed his mailing address to 1800 Northwood on March 26, 1996.  Mr. Connally received his last check at that address.

On April 10, 1996, a notice of determination was mailed to Mr. Connally's address of record.  He does not recall receiving that notice.  Mr. Connally believes he did not receive that notice because of interference with the mail by the children of the person he was living with at the time.  From June until December 1996, Mr. Connally either lived in his van or in a shelter in Juneau.

Mr. Connally established a new benefit year on November 20, 1997. He provided his current address as his mailing address.  Mr. Connally received a notice shortly after opening his claim that his weekly benefit amount would be used to offset an overpayment liability.  He called Benefit Payment Control (BPC) on December 9, 1997, to inquire about the overpayment liability.  Mr. Connally was sent a copy of the notice of determination and notice of liability.  He received those notices.

Mr. Connally cannot read.  He relies on his wife to read for him and to complete his weekly claim certifications.  Ms. Connally did not remember seeing the notice of determination, but did recall the overpayment notice of liability.  She did not read the notice and did not see the appeal rights on the notice.  Mr. Connally continued filing for benefits until the overpayment, less the penalty amount, was satisfied.

On March 3, 1998, Mr. Connally filed an appeal against the April 10, 1996, determination.  He had been told that he still owed over $1000 and did not agree with the assessment.  Mr. Connally contends he did not file sooner because he did not realize he could file an appeal.  Mr. Connally did not contact the Employment Security Division between December 9, 1997, and March 6, 1998, other than to file his claim certifications.  

Tribunal Decision 95 0284, dated February 17, 1995, reflects Mr. Connally filed an appeal in 1995.

Ms. Wetzstein, investigator, indicated that mail sent to Mr. Connally has not been returned to the Department as undeliverable.  Although the computer cannot identify how many notices were sent to Mr. Connally, the policy of BPC provides for overpayment statements to be sent once per month to the claimant.

Fraud, Overpayment, and Earnings Issues
See Conclusion and Decision.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....


CONCLUSION
Timeliness of Appeal Issue
In Gunia, Comm'r. Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated in part:


We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]."  In re Anderson, Comm'r Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84.  As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control.

In Gunia the Commissioner addressed a reopening request.  However, the same reasoning holds in the case as well.  Mr. Connally's reliance on his agent does not remove his responsibility to ensure timely filing of his appeal request. 

In Roberts, Comm'r Rev. 82H-UI-190, November 19, 1982, the Commissioner states in part:


Any error by his [the claimant's] agent cannot be held to the detriment of the division....

The record establishes Mr. Connally relied on his wife to help him with his reading.  As noted in the above-cited cases, an error of the claimant's agent does not establish circumstances beyond the claimant's control.  Further, Mr. Connally's contention that he did not know to file an appeal is without basis.  Tribunal Decision 95 0284 reflects he had in fact filed an appeal prior to the current issue.

The Tribunal would have considered Mr. Connally's transient nature in 1996 as a factor to a late appeal.  However, Mr. Connally was notified of the determination in December 1997, yet waited until March 1998 to affect his appeal request.  Accordingly, circumstances beyond his control has not been shown in this matter.

Fraud, Overpayment and Earnings Issues
Based on the above, the Tribunal does not have the jurisdiction to consider this matter.


DECISION
The appeal filed on March 6, 1998, against the determination issued on April 10, 1996, is DISMISSED as untimely filed.  Benefits are denied as shown on the determination. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 8, 1998.

                                  Jan Schnell, Hearing Officer

