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CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Ruben Chase
Linda Strle


Marikay Ross, Representative


ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on February 6, 1998, that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with work.


FINDINGS OF FACT
Mr. Chase worked for Tanana Chiefs Conference, Inc. during the period November 1, 1991, through January 7, 1998.  He earned $16.92 per hour for full-time work as a local area network specialist.  Mr. Chase was discharged mid-day on January 7, 1998.

On December 22, 1997, Mr. Chase called and left a message on his manager's (Ms. Strle) voice mail that he would not be into work that day due to illness.  Mr. Chase did not work again until January 7, 1998.  He called each day except December 31, 1997.  Mr. Chase does not recall why he failed to contact his manager.

On December 30, 1997, Ms. Strle called Mr. Chase when she failed to hear from him by 8:30 a.m.  Mr. Chase indicated that he was waiting for a call from his physician.  Ms. Strle informed Mr. Chase that he would not be receiving holiday pay due to his leave without pay status, that he needed a doctor's note, and that he needed to speak to her directly when he would not be into work.  Mr. Chase had left messages rather than speak directly to Ms. Strle.  Mr. Chase did not recall Ms. Strle telling him to talk to her directly when he called into work.

Mr. Chase called in again on January 5, 1998, and left a voice mail message.  Ms. Strle called him back and left a message on his home recorder that he was to contact her by 4:00 p.m. that day.  Mr. Chase did not receive the message until 5:30 p.m.  He did not recall why he was out, but believes he was with his wife getting pain pills.  The office was closed on weekends, on December 25 and 26, 1997, and on January 1 and 2, 1998.

The employer opted to discharge Mr. Chase because he violated company policy and failed to follow his manager's directives.  Exhibit 28 contains pages from the employer's handbook that outlines proper procedures for calling in and requesting leave.  The policy requires a doctor's statement after three days off from work due to illness and personal notification by the employee to his supervisor of time off.  The policy provides for disciplinary action to be taken that can include termination.  

Mr. Chase had been placed on a 60-day probation in 1996 due to absenteeism problems and was aware of the employer's requirements.  He argues, however, that the employees do not always follow attendance procedures on a day-to-day basis.  Mr. Chase did follow policies by contacting his manager directly during the 1997 calendar year for time off (approximately 10 to 15 days throughout the year).

Mr. Chase also argues that an evaluation signed by him on December 10, 1997, did not indicate any problems with his work or his attendance (Exhibit 5).  The overall ratings (averaged) reflect an above-average performance/attendance level.

Mr. Chase failed to obtain a doctor's note because he saw a different doctor (twice) during the period he was off before his discharge.  He believed the doctor would not provide a note, but failed to verify that from the doctor.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 15-4, states in part:


The duty to appear and remain at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified  by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence, and the worker's attempts to protect his or her employment.


Although there are factors which must be considered in adjudicating cases of a discharge for absence, there are no standards which can be applied mechanically or universally to determine when an absence from work constitutes misconduct in connection with the work....If the circumstances of the absence show an intentional and substantial disregard of [the employer's] interest or obligation, the absence constitutes misconduct in connection with the work.  If, however, the circumstances of the absence indicate merely "inadvertency or ordinary negligence in isolated instances" or "a good faith error in judgment or discretion," the resulting discharge is not for misconduct in connection with the work.


A discharge for absence is considered misconduct in connection with the work unless there is a compelling reason for the absence and the worker makes a reasonable attempt to notify the employer.  In re Tolle, Commissioner Review No. 9225438, June 18, 1992.  Regardless of the reason for the absence, a worker must still properly notify the employer, unless the worker has a compelling reason for the failure to give notice.  For example, illness provides a compelling reason for absence, but it does not justify a failure to notify the employer if the worker was reasonably capable of doing so....


Continuing notice is usually necessary in lengthy absences, and employers often have rules governing such absences.  Even in the absence of such rules, however, a worker's failure to inform the employer during a lengthy absence of when he or she is expected to return to work may indicate a willful disregard of the employer's interest.

Section MC 485.05-1 states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
The rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....


[I]f a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.  In addition, a plea of "forgetfulness" would not necessarily clear a worker of misconduct, especially where he has received prior warnings....

The record establishes that Mr. Chase failed to follow known company procedure for calling in to work.  He was further reminded of that requirement during the period of time he was off before his discharge.  Mr. Chase was also told to provide a doctor's note, which he failed to do.  His contention that he did not think the doctor would provide a note is without basis.  Mr. Chase knowingly failed to follow reasonable directives of his employer.  Misconduct connected with the work has been shown in this matter.


DECISION
The determination issued on February 6, 1998, is REVERSED.  Benefits are denied for the weeks ending January 10, 1998, through February 14, 1998.  Mr. Chase's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 3, 1998.








Jan Schnell, Hearing Officer

