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CASE HISTORY
Mr. Gallegos appealed a September 27, 1996, determination that denies benefits under AS 23.20.381 and 8 AAC 85.510.  The issues are whether his appeal can be accepted as if timely filed, and if so, whether Mr. Gallegos was legally able to work in the United States during the disqualification period.


FINDINGS OF FACT
Exhibit 5 contains a facsimile of the September 27, 1996, determination under appeal.  Mr. Gallegos' unemployment insurance office mailed the determination to Mr. Gallegos' correct last known address, which was the California address of his sister.  The determination states, in part:


You were asked to provide a copy of both sides of your Alien Registration card and Employment Authorization card to show you had permission to work in the US for the period between 4/1/94 and 3/31/95 and beginning 9/11/96.  To date you have not done so.


Benefits are not payable on the basis of any services performed by an alien unless that alien has been lawfully admitted for permanent residence or is residing in the United States under color of law.


An individual may not receive benefits based upon wages unless he can furnish proof the individual is a citizen of the United States or has legally entered the U.S.A. and has a permit to work.  Since you have not met this requirement, no benefits are payable effective 09‑10‑1995.

Exhibit 2 contains a representation of the appeal rights printed on determinations mailed to claimants and employers.  The information advises appeals must be filed within 30 days after the date of a determination.  The information warns the 30‑day appeal period may be extended only if the appeal was delayed for reasons beyond the appellant's control.

Mr. Gallegos has his sister advise him of the mail he receives at her address.  Mr. Gallegos knew by at least May 1997 that the determination had denied him benefits.

The existence of the determination was repeatedly confirmed to Mr. Gallegos by overpayment statements his sister brought to his attention.  Mr. Gallegos did not file an appeal in 1997, because he made a deliberate decision to ignore the determination and overpayment statements.

Mr. Gallegos faxed a protest letter regarding the determination to an unemployment insurance benefit payment control office on March 10, 1998.  He filed a protest after a boss at Trident Seafoods (Trident) told him to take care of the business because it could get worse.  His letter was forwarded to the tribunal as an appeal.

Mr. Gallegos is a citizen of Mexico.  He resides in the United States as an alien.

Since the end of October 1996, Mr. Gallegos has worked at the Trident shore plant in Akutan, Alaska.  He worked on Trident fishing vessels in Alaska prior to working at the shore plant.  Trident has employed him for several years because he has been able to show Trident his "Resident Alien" card that states, in part:


PERSON IDENTIFIED BY THIS CARD IS ENTITLED TO RESIDE PERMANENTLY AND WORK IN THE U.S.

Mr. Gallegos' Resident Alien card is valid beginning October 21, 1992.  It expires on November 16, 2002, (Exhibit 14).

Exhibit 10 appears to be an undated note from a benefit control office representative.  The "38" referred to in the note references the issue addressed in the determination under appeal.  "Redet" stands for redetermination, which means reconsideration of a determination.  "Call center" refers to an Alaska 

unemployment insurance office.  The note reads:



Clmt is requesting 38 redet



told him don't know if it can be redeted at this point since the info was not provided within Benefit Year nor appealed but that he was denied due to no green card alien authorization for work 4.1.94--3.31.95 & 9 11 96+ & to send verification of being able to work legally for the above dates to call center requesting possible redet

Exhibit 10 appears to have been written around the time Mr. Gallegos' March 10 letter was faxed to a benefit payment control office.  The hearing record lacks evidence showing a written decision was issued by either the benefit payment control office or Mr. Gallegos' unemployment insurance office regarding his request for a redetermination.

Exhibit 3 is a Department of Labor computer printout that shows Mr. Gallegos' last benefit year expired September 9, 1996.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360 , 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made.   However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

AS 23.20.381 provides, in part:


(b)
Benefits are not payable on the basis of services performed by an alien unless that alien is an individual who has been lawfully admitted for permanent residence or otherwise is permanently residing in the United States under color of law, including an alien who is lawfully present in the United States as a result of the application of the provisions of 8 U.S.C. 1153 or 1182 (sec. 203(a)(7) or 212(d)(5), Immigration and Nationality Act).


(c)
Benefits may not be refused under (b) of this section unless any data or information required of an individual to determine whether benefits are not payable to the individual because of the individual's alien status is uniformly required of all applicants for benefits and, in the case of an individual whose applications for benefits would otherwise be approved, determination that benefits to that individual are not payable because of the individual's alien status are made only upon a preponderance of the evidence in the record.


(d)
Notwithstanding the provisions of (b) or (c) of this section, any other conditions which may be required under any amendments to 26 U.S.C. 3304(a)(14) for allowing or denying benefits to aliens as a condition of approval of the unemployment insurance laws of this state under 26 U.S.C. 3304 shall be applied in determining eligibility for benefits under this chapter, commencing on the date on which those conditions are required by federal law to be in effect.

8 AAC 85.510 provides:


Benefits are not payable on the basis of services performed by an alien unless the alien satisfied the requirements of 26 U.S.C. 3304(a)(14) and AS 23.20.381(b) when the services were performed.

AS 23.20.045 provides:


The department may adopt regulations under the Administrative Procedure Act (AS 44.62) necessary to administer this chapter.

AS 23.20.375 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378‑23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has



(1)
made an initial claim for benefits; and



(2)
for that week, certified for waiting-week credit or made a claim for benefits.


(b)
Benefits are not payable for a waiting week and benefits are not payable for a week of unemployment occurring within the benefit year before the completion of the waiting week.

Prior to October 12, 1997, 8 AAC 85.100 provided, in part:


(c)
A claimant shall provide the division with sufficient information to determine his eligibility with respect to any claim.  In addition to providing eligibility information at the time of filing a new or additional claim, or upon reopening his claim, a claimant shall periodically furnish information regarding his eligibility status during a series of continued claims or in response to a specific question of his eligibility which may arise.  Benefits will not be paid, or waiting period credit allowed, for any week for which the claimant has refused to provide the division with sufficient information on which to base a determination of his eligibility.

Effective October 12, 1997, 8 AAC 85.104 provides, in part:


(a)
A claimant shall provide the division with timely, accurate, and complete information to determine or reexamine the claimant's eligibility for any claim under this chapter. The claimant shall provide information on eligibility



(1)
when filing an initial claim;



(2)
when requested by the division in order to evaluate a series of continued claims; and



(3)
in response to a claim audit conducted by the division or its representative.


(b)
The division will not allow benefits or waiting week credit for a week if the claimant has refused to provide the division with timely, accurate, and complete information on which to base a determination of eligibility.


(c)
The division will treat information provided by a claimant on a telephone claim using the claimant's personal identification number with the same status as if the claimant provided the information on a complete claim form.


CONCLUSION
"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law."  Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

The tribunal has no authority to act outside the language of statutes and regulations.  To have his appeal accepted as if timely filed, Mr. Gallegos must show circumstances beyond his control prevented him from filing a more timely appeal.

Deciding to ignore a determination for months, if not a year or more, does not constitute a circumstance beyond Mr. Gallegos' control that prevented him from filing a more timely appeal.  The September 27, 1996, determination became final before Mr. Gallegos filed his March 10, 1998, appeal.  This tribunal does not have jurisdiction to consider the determination further.

However, this matter is complicated by the law cited in the determination under appeal, the wording of the determination, and the agency's apparent refusal to issue a decision in writing regarding Mr. Gallegos' redetermination request.

In Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985, the Commissioner of Labor interpreted the Employment Security Division's authority to deny a claimant benefits to be that narrowly provided by statute and regulation.  The Commissioner sustained a Tribunal reversal of a Division denial of benefits holding, in part:


Regulations are subject to the same constructs as are statutes.  Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning.  Thus, when the regulation states, "A claimant shall provide the division with sufficient information to determine his eligibility with respect to any claim," it means just that.  However, the division had already determined Mr. Gilheany's eligibility with respect to the June 30 claim, and had found no issue.  As for the weeks actually denied, these have never been claimed, and no issue relative to any of those weeks has been shown to exist.  The division cannot deny benefits if an issue does not exist.

In Gilheany, Comm'r Order 84H-UI-348, April 26, 1985, the Commissioner of Labor denied the Division's request that he reopen his March 29, 1985, decision in this matter (see Gilheany cited above).  The Commissioner ruled that if the Division wished to change Department policy "the regulation should be amended accordingly."

The September 27, 1996, determination was issued under AS 23.20.381 and 8 AAC 85.510 and not per AS 23.20.045, AS 23.20.375, 8 AAC 85.100, and 8 AAC 85.104.  Under AS 23.20.381 and 8 AAC 85.510, benefits are denied for periods for which a claimant cannot prove he was authorized to work in the U.S.

AS 23.20.045, AS 23.20.375, 8 AAC 85.100, and 8 AAC 85.104 authorize an unemployment insurance office, among other things, to deny benefits to a claimant who deliberately or negligently fails to provide the information necessary to determine the claimant's eligibility for benefits.  The statutes and regulations authorize denying benefits until the claimant provides the needed information.

In the determination under appeal, the statutory and regulatory authorities cited limit the denial of benefits to the periods in which Mr. Gallegos was not authorized to work.  The nature of indefinite disqualifications such as available for work disqualifications or the one currently under review is that they permit a claimant's unemployment insurance office to redetermine a determination once the needed information is supplied.

If Mr. Gallegos' unemployment insurance office wanted to deny him for the period in which he chose to ignore the request for work authorization information, it appears the office needed to issue a determination under AS 23.20.045, 8 AAC 85.100, and 8 AAC 85.104.  That statute and those regulations allow the office to penalize uncooperative claimants for the duration of their unreasonable failures to provide information.

The text of the determination states Mr. Gallegos must supply work authorization information to cover the two periods of (1) April 1, 1994, through March 31, 1995, and (2) September 11, 1996, and thereafter.  The determination then denies benefits effective September 10, 1995.  The denial date does not match periods (1) and (2) for which the information is needed.

Regardless of possible technical problems within the text of the determination, Mr. Gallegos' unemployment insurance office may have sufficient justification to support a refusal to issue a redetermination regarding Mr. Gallegos' indefinite disqualification.  The justification may be sufficient to disregard his possession of a Resident Alien card that shows he was authorized to work for the periods in question.

However, refusing a claimant's request for issuance of a redetermination constitutes a decision affecting the claimant's eligibility for benefits.  It seems due process would require such decisions to be rendered in writing as an appealable document that affords the potential for a fair hearing review.

While the tribunal must rule Mr. Gallegos' appeal against the September 27, 1996, determination is untimely, the ruling does not prevent his unemployment insurance office from issuing a written redetermination that allows or denies benefits in this matter.  The redetermination request issue will be remanded for issuance of a written decision.


DECISION
The appeal of the September 27, 1996, determination is DISMISSED as untimely filed.  The determination currently remains unchanged.  Benefits currently remain denied as shown on the determination.

Mr. Gallegos' request for a redetermination is REMANDED for issuance of a written decision that grants or denies his request.  The reasoning for any refusal to issue a written redetermination, whether the redetermination would deny or allow benefits, must be explained in the written decision.  Mr. Gallegos will have new appeal rights from any written decision or redetermination.  He will be bound by the 30‑day appeal filing restrictions that apply to written decisions and redeterminations.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 9, 1998.








Stan Jenkins








Hearing Officer

