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CASE HISTORY
The employer timely appealed a determination issued on March 5, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with work.


FINDINGS OF FACT
Ms. Taylor worked for Gambardellas II, Inc. during the period November 25, 1996, through February 21, 1998.  She earned $5.65 per hour plus tips for part-time employment as a server.  Ms. Taylor was discharged mid-shift on February 21, 1998.

Since April 1997, Ms. Gambardella (owner) had heard of complaints about Ms. Taylor's "socializing" in the kitchen area, which caused the cooks to lose their concentration.  In August 1997, a meeting was held with Ms. Taylor and Mr. Jeffreys (manager) about her failure to complete her work due to her chatting and socializing.  Until February 1, 1998, no other meetings or discussions ensued.

On January 28, 1998, Ms. Gambardella met with the cooks to ask what could be done to allow Ms. Taylor additional shift work.  They agreed that if Ms. Taylor would stop socializing in the kitchen area, additional shift work could be assigned.  

On February 1, 1998, Ms. Gambardella met with Ms. Taylor and advised extra hours could be assigned if she were to stop talking in the kitchen area.  Ms. Taylor agreed.

For a short time, Ms. Taylor abided by her employer's wishes.  However, after that she began to socialize once again in the kitchen area.  Mr. Finklea, lead cook, had to tell Ms. Taylor numerous times to please leave the area, yet she would return and begin chatting again.  Mr. Finklea found it difficult to get his orders out on time and to hear the table orders called.  The other servers also socialized in the kitchen, but not as frequently as Ms. Taylor.

Ms. Taylor was not aware that her job was in jeopardy.  She was not warned about her socializing in the context she could lose her job.  Ms. Gambardella agreed she had not discussed specifics with Ms. Taylor, nor had she told Ms. Taylor about coworker complaints (from other servers).  Ms. Taylor contends had she known about the servers' complaints, she would have addressed them and resolved them as they arose.

Ms. Gambardella liked Ms. Taylor and did what she could to keep her employed.  Both women did a lot for one another.  Ms. Gambardella decided to discharge Ms. Taylor sometime earlier in the week of February 16, 1998.  Before the end of the shift week, Ms. Taylor and Mr. Jeffreys had a disagreement and he opted to discharge her at that point.  The disagreement was not worth working out since Ms. Taylor only had one or two days remaining in the shift week.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is the employer's right to establish the methods and quality of work.  Stevens, Comm'r Dec. No. 84H-UI-324, February 22, 1985.  Failure to meet performance standards can establish misconduct where there is a willful failure to perform properly, gross negligence, or recurrent carelessness or negligence after warning.  ESD Benefit Policy Manual, MC 300.05-1.

However, when a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.  

A worker is discharged for misconduct only if the worker has committed one or more acts of misconduct which are the direct cause of the discharge.  Smith, Comm'r Dec. No. 9122251, January 6, 1992.  

The employer has contended that Ms. Taylor was discharged as a result of her socializing which persisted despite attempts to reduce it by the employer.  However, the employer asserted that this type of behavior continued since at least April 1997.  Such an extended period of "poor performance" suggests condonation of Ms. Taylor's work, poor or otherwise.  Condonation mitigates a finding of misconduct.  ESD Benefit Policy Manual, MC 5-3.  

An act which is condoned by the employer cannot be considered misconduct.  An act is "condoned" either expressly or if, through long practice, it is clear that the employer does not object to the act.  ESD Benefit Policy Manual, MC 385-3.  Even if Ms. Taylor was informed repeatedly that her socializing was disrupting the staff, she would have reason to conclude after a long period of time that there was a lack of actual substantial harm to the employer in her actions.  Furthermore, the duration of Ms. Taylor's alleged socializing, and the condonation such a duration implies, disrupts the causal relationship between her actions over that period and her discharge.

The preponderance of evidence in the record thus fails to support a conclusion that Ms. Taylor's actions, which precipitated her discharge, showed a willful disregard of the employer's interests.  Furthermore, the fact that the employer made the decision to discharge Ms. Taylor, but allowed her to continue working supports the conclusion Ms. Taylor was discharged for reasons other than misconduct connected with the work.  


DECISION
The determination issued on March 5, 1998, is AFFIRMED.  Benefits are allowed purusuant to AS 23.20.379 for the weeks ending February 21, 1998, through March 28, 1998, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 22, 1998.








Jan Schnell, Hearing Officer

