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CASE HISTORY
Mr. Bruesch timely appealed a March 5, 1998, determination that denies benefits under AS 23.20.379.  The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Bruesch last worked in his electronic technician position with the State of Alaska Division of Information Services (DIS) on February 6, 1998.  Mr. Bruesch's position is represented by Public Employees Local 71.

Mr. Bruesch started his technician position in 1981.  He usually worked from 7:30 a.m. to 4:00 p.m. on Mondays through Fridays.  The employer paid him $24.64 per hour at the time work ended.

At the time of Mr. Bruesch's separation from work, Gayland Wohlgemuth was Mr. Bruesch's shop supervisor, Jerry Jasper was the supervisor above Mr. Wohlgemuth, and Mark Badger was the division director above all three.

Over several years preceding 1998, Mr. Bruesch filed complaints and charges against Mr. Wohlgemuth and Mr. Jasper with federal and state.  Mr. Bruesch's charges include, but are not limited to, allegations that:  management was violating FCC regulations; management was forcing him to improperly sell state property to nonstate entities; and, one of his supervisors was personally selling state property to nonstate entities then giving the money away to personal interests.

By the time his job ended, Mr. Bruesch had been unsuccessful in getting the state or federal governments to stop what he saw as management wrongdoing.  Also by that time, management had repeatedly accused Mr. Bruesch of noncooperation and unacceptable work performance.  However, Local 71 had successfully challenged various actions instigated against Mr. Bruesch by his supervisors.

Part of Mr. Bruesch's dissatisfaction arises from the feedback he received in response to his complaints.  For example, at Mr. Bruesch's work site waste paper from copiers and paper from discarded manuals is collected in recycle containers.  The paper was originally purchased by the state.  The paper is state property.

Mr. Bruesch discovered one supervisor regularly removes the paper from the recycle containers and personally sells it to a recycle center.  The supervisor then donates the money to a nonstate organization to which the supervisor belongs.

Mr. Bruesch complained through his department hierarchy and to the Alaska State Troopers white collar crime unit about the supervisor's personal sale of state property.  According to Mr. Bruesch, the Troopers did not take action because Mr. Bruesch's department told the Department of Public Safety it would handle the matter in-house.

Exhibit 17 is a copy of a March 17, 1997, memorandum from John Morrone (deputy director of Mr. Bruesch's division).  On the exhibit, Mr. Morrone responds to a number of complaints filed by Mr. Bruesch.  The complaints include the allegation that a supervisor is selling state property.  Mr. Morrone's response to that allegation reads:


I find it difficult to believe that giving recyclable paper, that would otherwise be thrown in the trash, to a church a conflict of interest or wrongdoing.  This is a preposterous allegation.

Mr. Bruesch does not know how much money is involved in the supervisor's selling of state recyclable property and how much is donated to a church.  The hearing exhibits do not provide that information.

Without the state providing the hearing record with the dollar amounts involved in the supervisor's sale of state recyclables and the department policies that control sale of state property by private individuals or nonstate entities, the preposterousness of the allegation cannot be determined.  The record fails to show Mr. Bruesch's concern is preposterous.  Mr. Morrone's response on Exhibit 17 did not alleviate Mr. Bruesch's concerns of wrongdoing by management.

The incident most directly related to Mr. Bruesch's separation from work occurred on February 5, 1998.  On that date, Mr. Wohlgemuth approached Mr. Bruesch's work bench and inquired about the status of a repair job.  Mr. Bruesch responded that he was working on it.  Mr. Wohlgemuth directed Mr. Bruesch to alter his repair method.

Mr. Wohlgemuth's directive angered Mr. Bruesch.  Mr. Bruesch felt Mr. Wohlgemuth was being confrontational.  Mr. Bruesch would not agree to comply with Mr. Wohlgemuth's directive.

Mr. Bruesch characterizes Mr. Wohlgemuth as being in a rage by this point (Exhibit 16).  Mr. Bruesch walked from Mr. Wohlgemuth toward the break room several steps away to fill his coffee cup.

Mr. Wohlgemuth followed Mr. Bruesch twice more demanding Mr. Bruesch complete the repair.  Mr. Bruesch said he was taking care of it.

Mr. Wohlgemuth stood in the break room doorway as Mr. Bruesch prepared to exit.  Mr. Bruesch put his hand on Mr. Wohlgemuth's shoulder and turned Mr. Wohlgemuth to face the work bench.  

Mr. Wohlgemuth jerked free from Mr. Bruesch.  He knocked Mr. Bruesch's hand away yelling, "Don't touch me!"

Mr. Bruesch responded by jabbing his hand toward the work bench.  Mr. Wohlgemuth hit Mr. Bruesch's arm away and again yelled, "Don't touch me!"

Mr. Bruesch was angered by Mr. Wohlgemuth's demeanor.  Mr. Bruesch feels he then "scolded" Mr. Wohlgemuth telling him they would not have these problems if Mr. Wohlgemuth would look to see what he (Mr. Bruesch) was doing before coming to him (Mr. Bruesch) with "ridiculous demands" (Exhibit 16).

Mr. Wohlgemuth responded that he did not have to look at what Mr. Bruesch was doing.  Mr. Wohlgemuth left upset.

Mr. Wohlgemuth is five feet one-inch tall.  Mr. Bruesch is six feet tall.

On February 6, 1998, a Municipality of Anchorage police officer appeared at Mr. Bruesch's work site and advised Mr. Bruesch: an assault charge had been filed against him over the incident with Mr. Wohlgemuth; he was suspended from work pending an investigation; and he had to be escorted from the work site as a potential danger.

Over the next couple of weeks, Mr. Bruesch had telephone, letter, and e-mail communications with Dr. Badger (his division director) while the employer investigated circumstances related to the February 5 incident involving Mr. Wohlgemuth.

Around 10:00 a.m. on February 19, Mr. Bruesch received a February 18 letter from Dr. Badger.  In the letter, Dr. Badger suspended Mr. Bruesch for 30 days without pay for disrespect of a supervisor during the February 5 incident.  The suspension was retroactive to February 9, 1998.  The letter directed Mr. Bruesch to return to work at 8:00 a.m. on March 10, 1998.

Dr. Badger's February 18 letter warned that Mr. Bruesch must comply with future instructions from Mr. Wohlgemuth and Mr. Jasper.  The letter also directed Mr. Bruesch to report to the Charter North medical center in Anchorage on February 20 for a needs assessment.  The needs assessment was to ensure Mr. Bruesch did not constitute a danger in the workplace.

During the afternoon of February 19, Mr. Bruesch attempted to contact Michael Otto, his Local 71 representative.  Mr. Otto had successfully represented Mr. Bruesch in other work matters.  Mr. Bruesch particularly wanted to ask Mr. Otto if he had to report to Charter North for a psychiatric evaluation.  Mr. Bruesch was not able to contact Mr. Otto on February 19.

About 6:00 a.m. on February 20, Mr. Bruesch sent an e-mail resignation dated February 19 to Dr. Badger.  He made the resignation effective immediately.  In his letter, Mr. Bruesch resigned citing his disagreement with the suspension, the animosity of management toward him, and the futility of attempting to try to satisfy the performance demands that would be required of him.

Later on February 20, Mr. Bruesch filed an unemployment insurance new claim.  He established a benefit year beginning date effective February 20, 1998.  When filing, he stated his job ended because he had quit.

During the afternoon of February 20, Mr. Bruesch telephoned Dr. Badger, stated he wanted to rescind his resignation, and advised he would complete the Charter North assessment.  Dr. Badger indicated the request to rescind the resignation would be considered.

Mr. Bruesch completed the Charter North initial assessment on February 20.  Charter North had him see a doctor after he saw the initial assessment person.

By early March, Mr. Bruesch had not received any definitive response from Dr. Badger following the Charter North assessment.  He then called Dr. Badger to again request that he be allowed to rescind his resignation.  Dr. Badger made no commitment.

Mr. Bruesch did not return to work on March 10,  He did not return to work, because he had not been allowed to rescind his resignation.  

On March 20, Bruce Cummings (Human Resources Manager with the Alaska Department of Administration) telephoned Mr. Bruesch.  Mr. Cummings advised Mr. Bruesch his request to rescind his resignation was not granted.  Mr. Bruesch's resignation was effective as he had written it.

On March 23, Mr. Bruesch spoke with Mr. Otto.  Mr. Bruesch has directed Local 71 to pursue a grievance to reinstate him into the job from which he resigned.  Local 71 is pursuing Mr. Bruesch's reinstatement through the grievance process.

On March 5, Mr. Bruesch's unemployment insurance office issued a determination that held the employer discharged Mr. Bruesch for misconduct connected with his work.  The determination penalized Mr. Bruesch, in part, by disqualifying his eligibility for benefits from February 22, 1998, through April 4, 1998.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work...


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The first issue to decide is whether Mr. Bruesch's separation from work constitutes a discharge or voluntary leaving.  Mr. Bruesch filed his unemployment insurance claim after he submitted his resignation that was effective immediately.  For unemployment insurance purposes, his separation from employment is a voluntary leaving.

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor summarized Department policy regarding what constitutes good cause for voluntarily leaving work.  The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.'  (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.'  (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

As shown in Missall, good cause for quitting work consists of two requirements.  Both must be satisfied to avoid a penalty for resigning.  One requirement provides there must exist some compelling circumstance that would cause an individual to break the employment relationship.  The other is that the individual could not resolve the compelling circumstance except by quitting.

Mr. Bruesch's testimony raises troubling allegations of management wrongdoing that the employer failed to rebut during the hearing.  Mr. Bruesch's unrefuted testimony is therefore sufficient to create a presumption that his perceptions have a credible foundation.  The question is whether his accurate perceptions are sufficient to satisfy "good cause" for leaving work requirements.

In Leslie, Comm'r Dec. 9427683, August 5, 1994, the Commissioner of Labor addressed how good cause for leaving work is impacted by an attempt to rescind a resignation.  The Commissioner held:


The facts reveal that the claimant gave a verbal resignation with two weeks notice, and then later tried to rescind her resignation.  She quit over alleged harassment by her supervisor.  The fact that the claimant later tried to stay employed in her same position negates her argument that she had no alternative but to quit the job when she did. 

Mr. Bruesch's attempt to rescind his resignation negates a conclusion that he had no reasonable alternative but to quit work when he did.  His continued grievance efforts to become reinstated in his position further negate a conclusion that he had no alternative but to resign effective February 20.

Even if accurately perceived compelling circumstances motivated him to resign, Mr. Bruesch fails the second part of the test required to establish good cause for leaving work.  For unemployment insurance purposes, Mr. Bruesch voluntarily left work without good cause.


DECISION
The March 5, 1998, separation from work determination is MODIFIED.  The separation is a voluntary leaving of work without good cause.  Mr. Bruesch is disqualified beginning with the week ending February 21, 1998.  The disqualification ends with the week ending March 28, 1998, or when he returned to work and earned eight times his weekly benefit amount (whichever came first).  His maximum benefits are reduced by three times his weekly benefit amount.  He will not be eligible for extended benefits unless he returned to work and earned eight times his weekly benefit amount during the disqualification period.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 8, 1998.








Stan Jenkins








Hearing Officer

