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STATEMENT OF THE CASE
On December 31, 1997, Mr. Hansen was denied unemployment insurance benefits pursuant to AS 23.20.387.  He was also held liable for the repayment of benefits to which he was not entitled, and for the payment of a penalty.  He appealed this determination on March 25, 1998.

The issues before me are whether Mr. Hansen's untimely appeal can be accepted, and, if so, whether he knowingly made fraudulent misrepresentations on the claim for benefits, and whether he is liable for the repayment of benefits and for the payment of a penalty.

FINDINGS OF FACT

The notice of determination in this matter was mailed to Mr. Hansen at his correct mailing address where he received it in the due course of the mails.  He read and understood that he had been denied benefits, but did not read the appeal rights.  He called Rebecca Starry, Investigator with Benefit Payment Control, and protested the determination.  Ms. Starry said she would look into the matter further, but did not get back to him.  After receiving two or three statements of account, Mr. Hansen called again, and spoke to Dorthey Collard.  Ms. Collard filed an appeal on his behalf.
Mr. Hansen worked for Robin Hood Motors of Wasilla during the period of August, 1992 to June, 1993 when he quit.  He then returned to work for them in March or April, 1994.  During the weeks-ending August 14, September 25, and November 6, 1993, he received commission checks for automobiles he had sold while working.

When Mr. Hansen filed his claims for the weeks in question, he did not report receiving these earnings.  He had asked a claims examiner with the division if he needed to do so, and was told he did not since he had not earned the money during the week claimed.

As part of its continuing work, the Investigations Unit of Benefit Payment Control requested work and earnings from Robin Hood Motors of Wasilla.  The response, exhibit 7, shows that Mr. Hansen worked for them from January 1, 1993 to November 7, 1993, and that he earned $331.13 during the week-ending August 14, $225.00 during the week-ending September 25, and $60.00 during the week-ending November 6.  There are no days or hours of work entered.  The report is signed by Patrick Cook, accountant.  It was Mr. Hansen's testimony that Mr. Cook became the owner sometime between June, 1993 and March, 1994.

STATUTORY PROVISIONS

AS 23.20.387.  Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390.  Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


. . . .
(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects.

CONCLUSION

Under AS 23.20.415 and 8 AAC 85.151, an appeal may be filed in-person, by mail, or by telephone, and a protest indicating a desire to appeal is an appeal.  The telephone conversation Mr. Hansen had with Ms. Starry after he received the determination should have been taken as an appeal.  His appeal is accepted.

The information provided by Robin Hood Motors of Wasilla is hearsay, and does not overcome the sworn testimony of Mr. Hansen that he was not working these three weeks, but that he did receive commission checks for work done previously.  Mr. Hansen's testimony is bolstered by the fact that there are no days or hours worked entered on the earnings report, and these were the only three weeks of earnings entered in a period of six months.

DECISION

The denial of benefits pursuant to AS 23.20.387 is REVERSED.  No disqualification is imposed.  Mr. Hansen is allowed unemployment insurance benefits for the weeks-ending August 14, 1993, September 25, 1993, and November 6, 1993; and the weeks-ending January 3, 1998 through May 2, 1998.

The determination of liability pursuant to AS 23.20.390 is REVERSED.  Mr. Hansen is not liable for the repayment of unemployment benefits and penalties.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on April 30, 1998.
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