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CASE HISTORY
Ms. Goward timely appealed a March 17, 1998, determination that denies benefits under AS 23.20.379.  The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
In April 1996, Etched in Gold, Inc., took possession of the Fairbanks Hotel after purchasing it.  Etched in Gold, Inc., then hired a number of individuals who had worked at the Fairbanks Hotel before the purchase.  Ms. Goward was one of those employees.

Ms. Goward began work for Etched in Gold, Inc., in April 1996 as a front desk clerk.  She last worked on March 5, 1998.  During the summer of 1997, she had a break in employment of about a week duration.

Ms. Lundin is the employer's corporate president and manager of the hotel property.  Ms. Lundin made and posted the employee work schedule.

Ms. Goward often requested time off from work or requested scheduling restrictions such as no weekend work.  Ms. Lundin could not always grant Ms. Goward's requests due to the business need to have a front desk clerk present at all times.  To accommodate employees, Ms. Lundin would usually approve employees switching work shifts with each other.

On March 4, 1998, one of Ms. Goward's coworkers asked her to switch shifts with him.  Ms. Goward agreed.  Ms. Goward called Ms. Lundin at home to confirm the switch would be approved.

Ms. Lundin was with a business client when Ms. Goward called her at home on March 4.  Ms. Lundin told Ms. Goward that she did not have a problem with the shift switch, but she needed to look into it before approving it.

On March 5, the employee who had asked Ms. Goward to switch shifts told Ms. Lundin he did not want to change his schedule.  He had changed his mind because he had not gotten a new job he had anticipated.

Since the employee who initiated the shift change discussions would not confirm he wanted to change his shift, Ms. Lundin did not change the work schedule she posted on March 5 for the next workweek that started on Saturday.  The new schedule maintained Ms. Goward's usual shift.

Ms. Goward started her March 5 shift at her scheduled 4:00 p.m. starting time.  After approximately 50 minutes of work, she reported to Ms. Lundin's office holding in her hand the posted schedule for the next workweek.  Ms. Goward demanded, "Doris, what is this?"

Ms. Lundin recalls Ms. Goward shouted her demand regarding the schedule.  Ms. Lundin also recalls Ms. Goward stating that she would not work the evening shift and that she was going to the Department of Labor to file a complaint against the employer.  It was almost 5:00 p.m. when this event occurred.  Ms. Lundin understood Ms. Goward was leaving immediately to get to the Department of Labor before it closed.

Ms. Goward admits to asking only, "Doris, what is this?"  She denies shouting during the incident.  She denies refusing to work or stating she was going to the Department of Labor.  Ms. Goward admits to walking out of Ms. Lundin's office when she decided Ms. Lundin was not going to give her an explanation.

Before Ms. Goward was out of Ms. Lundin's voice range, Ms. Lundin told Ms. Goward to do what she had to do.  Ms. Goward also recalls Ms. Lundin told her to "just clock out."

Ms. Goward contends she picked up her coat and purse after Ms. Lundin told her to clock out.  Ms. Lundin contends Ms. Goward had her coat and purse when she demanded an explanation of the schedule.

Even though Ms. Lundin felt Ms. Goward was shouting, Ms. Lundin emphasizes she did not discharge Ms. Goward.  She feels Ms. Goward voluntarily quit work.

Ms. Goward feels Ms. Lundin fired her when she told her to clock out.  Ms. Goward never intended her actions on March 5 to constitute a quit.

The timing of specific actions can provide insight into whether a separation from work constitutes a quit or a discharge,  The timing of Ms. Goward's picking up her coat and purse appears to provide an opportunity for such insight.

Exhibit 5 contains a March 5, 1998, statement signed by Ms. Lundin.  Ms. Lundin directed the statement to the Alaska Department of Labor.  The statement deals with Ms. Goward's work history and the separation from work incident earlier that date.  Regarding that incident, Ms. Lundin writes:


On March 5, 1998, when Ms. Goward saw the schedule for the coming week, she became very angry.  She started yelling that she was a better employee, and had more seniority than the person on the day schedule.  She said that this was it, and she wan't (sic) going to work that schedule.  She threatened to go to the Labor Board with alleged violations, and I said, "Addy, do what you need to do."  She grabbed her coat and purse and headed to the door.  I asked her to clock out first, which she did.  She then proceeded to walk out...less than an hour into an 8 hour shift.  Since she had already told me that she would not work the posted schedule, and since she was walking off the job before the end of her shift, I interpreted her actions as a "quit".  As the door closed behind her, I told her that her final check would be ready within three days.

Ms. Lundin wrote Exhibit 5 contemporaneously with the March 5 events that marked the end of Ms. Goward's employment.  The excerpt from Exhibit 5 immediately above is more persuasive as to the March 5 chain of events than testimony provided by Ms. Lundin and Ms. Goward months after the incident.  The above excerpt establishes the sequence of actions during the March 5 incident that marked the end of Ms. Goward's employment.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Job abandonment is a contractual, not statutory term, and it does not automatically mandate a conclusion that a claimant intended to quit his job.  Tyrell v. Dept. of Labor, AK Superior Ct. 1stJD No. 1KE-92-1364 Civil (November 4, 1993, unrept.).

In Tyrell cited above, an employee angrily walked off the job indicating he would be absent indefinitely until a problem was resolved to his satisfaction.  The court ruled that even the prospect of an indefinite absence did not constitute a voluntary quit.

Exhibit 5 establishes Ms. Goward picked up her coat and purse after Ms. Lundin told her to "do what you need to do" in response to her threat that she would file a complaint with the Department of Labor.  Ms. Goward appeared to immediately prepare to leave work to report to the Department of Labor.  At no time did Ms. Goward say she quit.

Under the standard imposed by Tyrell, Ms. Goward's March 5 actions did not constitute a voluntary leaving of work.  Therefore, she cannot be disqualified for voluntarily quitting without good cause.  For benefit disqualification purposes, the question becomes whether she was discharged for misconduct connected with her work.

Ms. Lundin's testimony establishes she thought Ms. Goward had quit.  Ms. Lundin did not intend to discharge Ms. Goward.  Instead, Ms. Lundin demonstrated unusual tolerance of an employee who demanded schedule changes the employer was not obligated in this instance to make.

Since Ms. Lundin did not intend to discharge Ms. Goward, the separation from work cannot constitute a discharge for misconduct.  Ms. Goward was inadvertently discharged due to misinterpretation of her less than clear communications to the employer.


DECISION
The March 17, 1998, voluntary leaving determination is REVERSED.   Ms. Goward is allowed benefits beginning with the week ending March 7, 1998, through the week ending April 11, 1998, if otherwise eligible.  The three weeks are restored to her maximum benefit amount.  The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 1998.
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Hearing Officer

