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CASE HISTORY
Ms. Roberts timely appealed a determination issued on March 19, 1998 that denied benefits under AS 23.20.379 on a holding that Ms. Roberts voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Roberts was employed part-time by the Anchorage School District as a cafeteria assistant.  Usually, she was scheduled to work two hours a day, Monday through Friday, at a pay rate of $9.25 an hour.  Ms. Roberts voluntarily quit work.

While pregnant, Ms. Roberts walked to work because she lacked other means of transportation.  Walking, however, became increasingly difficult due to the advancing stages of pregnancy and winter conditions.  By January 1998, it took Ms. Roberts about 20 minutes to get to work.  Therefore, she requested and was granted an unpaid pregnancy leave from January 16, 1998 through March 20, 1998.  She was due to return to work on March 23.

Around March 12, 1998, Ms. Roberts was asked to confirm her March 23, 1998 return to work date.  After learning that her friend was no longer available to provide child care (free of charge), Ms. Roberts resigned from work on March 18, 1998.

Ms. Roberts already knew that other friends and relatives were unavailable as full-time child care providers.  She did not check any other resources because she assumed no one would be willing to offer child care for just two hours a day.  Also, she assumed child care expenses would exceed her income, although she did not inquire about said costs.  Ms. Roberts did qualify for financial assistance through the State Division of Family and Youth Services (DFYS) beginning the middle of January 1998.

Ms. Roberts established an initial claim for unemployment insurance effective June 27, 1997.  Her weekly benefit amount is $134, plus $24 dependents allowance.  The record shows that she filed biweekly claim certifications from November 1997 to March 1998.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

Alaska Employment Security Division Benefit Policy Manual VL 235.4 states, in part:

Pregnancy itself is not a compelling reason for voluntarily leaving work.  However, pregnancy is a compelling reason for voluntarily leaving work if it is disabling.


Pregnancy is considered to be disabling at or near the time of the birth of a child.  A worker who works until eight days before her due date and four days before her actual delivery date has satisfied the test of compulsion and need not establish any extraordinary disability or provide medical documentation to voluntarily leave work with good cause.  In re Craver, Commissioner Review No.9027892, October 5, 1990.  In re Griffin, Commissioner Review No.9121844, November 8, 1991.


A worker who voluntarily leaves work more that eight days before her due date does not automatically have to establish extraordinary disability or provide medical documentation to satisfy the test of compulsion.


Pregnancy leave is a common employee benefit.  A worker on such a leave of absence has "voluntarily left" for the purposes of AS 23.20.379 if the worker requested the leave.  

Ms. Roberts’ initial separation from work occurred on January 29, 1998 when she went on unpaid leave.  That leave was not based on the advice of her doctor but rather a personal assessment of her physical stamina.  Undoubtedly, it was difficult for Ms. Roberts to keep her balance on uneven, icy terrain and the walk was taxing during her advanced stage of pregnancy.  Such circumstances also presented a potential danger to Ms. Roberts and her unborn baby relating to falls.  Therefore, this Tribunal rules these extenuating circumstances offered Ms. Roberts good cause to temporarily suspend the employer-employee relationship in January 1998, two weeks prior to the expected date of childbirth.  The January 1998 leaving was with good cause.

The second separation from work occurred on March 18, 1998 in relation to Ms. Roberts' resignation from work due to lack of child care.  In that instance, Ms. Roberts only made a totem effort to locate affordable child care.  She did not seek child care through want ads or the telephone directory.  A government sponsored child care program was also an alternative that Ms. Roberts failed to pursue.  The evidence establishes that Ms. Roberts left suitable work without good cause as she failed to explore reasonable alternatives to quitting.


DECISION
The March 19, 1998 separation from work determination is REVERSED.  Benefits are allowed under AS 23.20.379 for weeks ending January 24, 1998 to February 21, 1998 under AS 23.20.379 provided all other benefit requirements are met.  The associated three-week benefit entitlement reduction is restored.

Benefits are denied, however, under AS 23.20.379 for weeks ending March 21, 1998 to April 25, 1998.  Also, Ms. Roberts' maximum benefit entitlement is reduced by three times her weekly benefit amount.  Additionally, Ms. Roberts may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 24, 1998.


Doris M. Neal


Hearing Officer

