BECKER, Harold

98 0732

Page 4


ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 0732


Hearing Date:  April 24, 1998 

CLAIMANT                               
INTERESTED EMPLOYER
HAROLD BECKER
IDITAROD HOME CARE INC

CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Harold Becker
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Becker timely appealed a determination issued on March 20, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Becker worked for Iditarod Home Care, Inc. during the period April 20, 1997, through March 10, 1998.  He earned $10 per hour for full-time work as an office manager.  Mr. Becker's employment ended effective mid-day on March 10, 1998.

In the morning of March 10, 1998, Mr. Becker requested a two-week paid vacation from his employer, Ms. McDougal.  He was told the employer did not pay for the vacation and he was reminded of the oral hiring contract.  The agreement at the time of hire indicated that Mr. Becker would be entitled to take a two-week vacation at the end of one year of employment.  Mr. Becker believed that implied it would be paid vacation.

Mr. Becker requested from Ms. McDougal the rest of the afternoon off to discuss his continued employment with his wife (it was denied).  He felt that he might need to quit over the lack of pay and working in a negative environment.  Mr. Becker made a comment to Ms. McDougal about having to work in a negative environment.  Ms. McDougal responded that she had heard enough talk on the negative environment and told Mr. Becker to get his time card.

After he retrieved his time card, Mr. Becker asked what that meant--was he fired or did he quit?  Ms. McDougal did not respond, but did indicate that he should take his pay now while she had the money.  Since Mr. Becker had told Ms. McDougal that if he had quit, she could wait to pay him on the next pay day, but if he was fired, he was due his paycheck immediately, he felt she fired him.  If he had intended to quit, he would have provided a two-week notice.  Mr. Becker also wanted to discuss his options with his wife first. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

The court affirms the above policy in Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported.  The court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

The record establishes Mr. Becker did not intend to quit on his last day of work.  Although the possibility was discussed, Ms. McDougal took the steps to end the employment relationship.  Therefore, this separation will be decided on the basis of a discharge.

The Employment Security Division's Benefit Policy Manual, Section MC 5-2, states in part:


[M]ere inefficiency resulting from lack of job skills or experience, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not misconduct in connection with the work. This conduct may give an employer cause to discharge a worker. However, no matter how strong the cause that the employer has to discharge the worker, the discharge is not for misconduct in connection with the work, unless the cause of the discharge constitutes misconduct under the statute. An employer's right to discharge a worker is limited only by applicable labor laws and/or the terms of a collective bargaining contract....

There is no evidence that Mr. Becker acted willfully against his employer's interest.  Accordingly, the disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on March 20, 1998, is REVERSED.  Benefits are allowed for the weeks ending March 14, 1998, through April 18, 1998, if otherwise eligible.  Mr. Becker's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 24, 1998.








Jan Schnell, Hearing Officer

