PARKS, Brenda

98 0743

Page 3


ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 0743


Hearing Date:  April 30, 1998

CLAIMANT                               
INTERESTED EMPLOYER
BRENDA PARKS
BURGER KING

CLAIMANT APPEARANCES                   
EMPLOYER APPEARANCES 
Brenda Parks
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Parks timely appealed a determination issued on February 11, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Parks worked for Burger King during the period January 6 through 24, 1998.  She earned $5.65 per hour for part-time work as a cashier.  Ms. Parks quit on January 24, 1998, without notice.

On January 24, 1998, Ms. Parks got busy and fell behind getting her customers taken care of.  The assistant manager, Gail, approached Ms. Parks and demanded to know what was going on.  Gail yelled at Ms. Parks and used profanity.  Ms. Parks went to the back room to wait for Gail to calm down.  

About 30 minutes later, Ms. Parks returned to the front to let Gail know she wanted to go home.  Gail apologized for yelling and indicated she had taken her mood out on her (Ms. Parks).  Ms. Parks told Gail that she (Ms. Parks) might not return to work.  Gail indicated that was okay with her.

Ms. Parks quit because she did not want to work or deal with Gail.  She also believed if she had not quit, she would have been fired because she had not handled her customers correctly.  Ms. Parks did not discuss her fears over being fired or her concerns about Gail with Ms. Little, store manager.  Ms. Little was Gail's mother and Ms. Parks believed that Ms. Little would side with Gail because they were related.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
In Wood, Comm'r Dec. No 95 0820, June 6, 1995, the Commissioner of Labor stated, in part:


The claimant stated she quit believing if she did not, that she would be fired.  We have previously held in similar cases that quitting a job in anticipation of a discharge is without good cause. In re Spence, Comm'r Decision 9324931, Feb. 9, 1994.  (Aff'd in Becker, Comm'r Dec. No. 95 1094, July 19, 1995)....

Ms. Parks' decision to quit rather than be fired cannot support a conclusion that she was left with no alternative but to leave work.  As noted in Wood above, Ms. Parks did not have good cause to quit because she feared being fired.

The actions of a supervisor, if hostile, discriminatory, or abusive can establish good cause for leaving work.  The Employment Security Division's Benefit Policy Manual, Section VL 515, states in part:



A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. ...


A worker must show that a supervisor is guilty of a course of conduct amounting to hostility, abuse, or unreasonable discrimination in order to establish good cause for voluntarily leaving work....


An employee's actions may appear to be inappropriate or not commendable, however, this does not necessarily mean that the supervisor is guilty of a course of conduct amounting to hostility, abuse, or unreasonable discrimination....

The Tribunal does not condone the use of profanity in the workplace, especially in a customer-orientated environment.  However, to establish good cause, the worker must make an attempt to rectify the situation.  In this case, the supervisor acted first by apologizing for her actions.  It is understandable that Ms. Parks might feel humiliated, but her failure to discuss her concerns with the supervisor or the store manager, negates any good cause that may have been shown.


DECISION
The determination issued on February 11, 1998, is AFFIRMED.  Benefits are denied for the weeks ending January 24, 1998, through February 28, 1998.  Ms. Parks' benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 1, 1998.


                                Jan Schnell, Hearing Officer

