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CASE HISTORY
Mrs. James timely appealed a March 17, 1998 determination that denies benefits under AS 23.20.379.  The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Mrs. James last worked in her nurses aide position on February 19, 1998.  She started work November 11, 1997.  Her last day of work was February 19, 1998.  The employer paid her $5.25 per hour.

Indian Oaks Living Center's Work Rules and Regulations, Exhibit 5, page 3, includes the following statement:


Indian Oaks reserves the right to take any disciplinary action, including suspension or termination, in all cases that are deemed appropriate, with or without cause. . ..



2.
Excessive absenteeism and tardiness.

Indian Oaks expects its employees to call in at least four hours before a shift if the employee is not going to be there.  The employee is to call either the immediate supervisor or the charge nurse, and is expected to obtain a replacement.  In order to obtain a replacement, an employee arranges with another employee to trade shifts.  A shift-change shift form (i.e., exhibit 4) is completed.  The form is then to be presented to Betty Embrey, the nurse aide coordinator, for approval.

Initially, Indian Oaks had no complaints regarding Mrs. James' attendance.  However, beginning in mid-November, Indian Oaks noticed a pattern of Mrs. James being late without calling in, or not being at work without prior notice or any person to cover the shift.

The attendance records of Indian Oaks shows the following:


November 17absent - did not call in


December 4
absent - called, and was excused


January 13
absent - did not call in


January 14
absent - did not call in


January 15
absent - called in


January 19
absent - called in


January 20
absent - called in


January 21
absent - called in


January 26
absent - supervisor called her


January 27
absent - called in


February 18
left before end of shift


February 19
left before end of shift

On January 22, Mrs. James was counseled regarding her attendance.  She signed a written warning.

On February 20, Mrs. James was again counseled regarding her attendance, and specifically about leaving her shift early.  The purpose of this meeting was only to counsel Mrs. James.  There was no intent before the meeting to discharge her.  During this meeting, Mrs. James became verbally angry, and stated that her family comes first.  At that point, Mrs. Smith, the administrative director, decided that Mrs. James would be terminated.

Mrs. James' absences were related either to her husband's work, or her own illnesses.  Mrs. James' husband is in the military.  He often gets called out on "CQ."  This usually created child-care problems.  When Mr. James is called out, he has no option other than to report.  Usually there is only a day or two notice.  Mrs. James would complete a shift-change notice.  However, contrary to Indian Oaks' procedure, Mrs. James would usually just slide the form under Mrs. Embrey's office door, as Mrs. Embrey did not work the same shift.  Mrs. Embrey told her to slide it under the door.  Mrs. Embrey contends that Mrs. James did not complete the required forms, or, if she did, that she did not get approval prior to the date of the shift-change.

Mrs. Clark, a coworker of Mrs. James traded shifts with Mrs. James twice.  Both times, she recalls having completed a shift-change form.  She does not recall whether she or Mrs. James turned in the form.  However, she also told Mrs. Embrey twice that she would take Mrs. James' shift.  Both times she worked the shifts.  Mrs. Embrey contends she did not receive any change-shift forms from Mrs. James which had been signed by Mrs. Clark.

Regarding the two incidents on February 18 and 19, Mrs. James contends that she asked Mrs. Goodwine, a licensed vocational nurse, if she could leave early because her husband had been called out on CQ.  Mrs. Goodwine told her that she could so long as she didn't take a break.  Sherry Smith, another coworker, overheard this conversation.  She recalls Mrs. Goodwine telling Mrs. James that she could leave early if she had made her final rounds.  Mrs. Goodwine does not recall having made either statement.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion. . . .


CONCLUSION
The duty to appear and remain at work is implicit in the contract of hire.  However, if a worker had a compelling reason for absence, or that absence is excused, and the worker made a reasonable attempt to properly notify the employer of the absence, then a resulting discharge is for reasons other than misconduct.  ESD Benefit Policy Manual, MC 15-1.

None of Mrs. James' absences appear to have been for other than compelling reasons.  The only question, then, is whether she had made reasonable attempts to properly notify Indian Oaks of her absences.  A shift-change form except for January 13 and 14 covers each of the absences noted in the Findings.  For January 26, Mrs. Embrey called Mrs. James, because Mrs. James, the night before, had told the charge nurse that she would not be in on January 26.  There was some testimony from the employer that Mrs. James had not always completed a shift-change slip, but Mrs. James' testimony that she did was confirmed by the testimony of Mrs. Clark and of Mrs. Sherry Smith.

Certainly an employer cannot be expected to retain an employee who is frequently unable to be at work even if the absences are for good cause.  But unless the absences amount to a wilful and wanton disregard of the employer's interest misconduct cannot be established.

I hold that Mrs. James was discharged from her employment for reasons not amounting to misconduct connected with her work.


DECISION
The March 17, 1998 discharge determination is REVERSED.  Mrs. James is allowed benefits beginning with the week ending February 21, 1998, if she is otherwise eligible.  The three weeks are restored to her maximum benefits.  The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 29, 1998.








Dan A. Kassner








Hearing Officer

