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CLAIMANT                               
INTERESTED EMPLOYER
MARK BINGGELI
THE PETERSEN GROUP INC


CLAIMANT APPEARANCES                  
EMPLOYER APPEARANCES 
Mark Binggeli
Mike Backus


ESD APPEARANCES
None


CASE HISTORY
Mr. Binggeli timely appealed a determination issued on April 2, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Binggeli worked for The Petersen Group, Inc. (PGI) during the period January 20, 1998, through March 13, 1998.  He earned $9 per hour for full-time temporary work as a laborer and truck driver.  Mr. Binggeli quit after he lost his free transportation from Wasilla to Anchorage.

At the time of his hire, Mr. Binggeli agreed to work temporarily to help out PGI as well as earn some money.  Mr. Binggeli had been on leave from the Army since early December 1997.  His effective date of discharge (honorably) was February 11, 1998.  Mr. Binggeli wanted to find work in his primary occupation as a transportation manager and took the job with PGI because his brother worked there, and he knew PGI needed temporary seasonal help.

Mr. Binggeli's brother quit PGI effective March 13, 1998.  The two men traveled to Anchorage from Wasilla to work together.  Mr. Binggeli did not pay for gas or travel expenses.  He did have access to another truck, but the cost would be about $20 per day in gas to get to Anchorage.  Mr. Binggeli opted to quit because of the additional expense.

Mr. Binggeli also quit because he felt hindered by his full-time work in his efforts to find work in his profession.  He contends that it takes a day or two to prepare an adequate resume or cover letter to prospective employers.  While working full-time (four days per week), Mr. Binggeli was only left with Fridays to search for work and would occasionally miss a job opening in the newspaper.

During his employment with the Army, Mr. Binggeli's take-home pay as an officer was $2500 per month, plus free housing.  He has been seeking work that pays $20 to $30 per hour.  Mr. Binggeli has been applying for employment as a human resource manager, transportation manager, planner, law enforcement, or any other related professional position in the Anchorage area.

PGI had some work remaining for Mr. Binggeli.  Mr. Backus, project supervisor, believed Mr. Binggeli could have continued working for several weeks, possibly three days per week.  The employer agreed that Mr. Binggeli's employment was to be short-term and he was looking for work in law enforcement or some other related field.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

8 AAC 85.410 provides in part:


(a)
The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation.  A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season.  Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks....


CONCLUSION
Mr. Binggeli raised the argument that the work he left was unsuitable.  Before a decision can be made on leaving work with/without good cause, the Tribunal must first decide on the suitability of the work.  The Employment Security Division's Benefit Policy Manual, Section VL 425, states in part;


[T]he definition of suitability cannot be applied in exactly the same way for both voluntary leaving issues and work refusal issues.  A worker does not necessarily have good cause to voluntarily leave work based on the same suitability factors which would provide the worker good cause to refuse new work.


If a worker accepts the conditions of the work and works under those conditions for a period of time, the work will not be considered unsuitable just because the worker would have good cause to refuse an offer of new work under those conditions.


For example, AS 23.20.385(a)(2) provides that a worker has good cause to refuse any offer of new work "if the wages, hours, or other conditions of the work offered are substantially less favorable to the [worker] than those prevailing for similar work in the locality."  However, less‑than‑prevailing conditions of work do not, by themselves, provide good cause for voluntarily leaving work.  In voluntary leaving cases, the length of time that the worker has been employed under those conditions must be examined.  If the facts indicate that the worker has "accepted" the conditions of work by remaining on the job under those conditions for a significant period of time, then the work may be considered suitable even if the conditions of work are below those prevailing for similar work in the locality.  If the facts indicate that the worker has "not accepted" the conditions of work by remaining on the job for a short period of time under those conditions or has attempted to have the conditions adjusted, then the conditions of work would be considered under the new work provisions of AS 23.20.385(a)(2).  In re Whitney, Commissioner Review No. 9225179, June 25, 1992.  In re Stafford, Commissioner Review No. 9121614, October 25, 1991.  In re McGillivray, Commissioner Review No. 9027323, July 19, 1990....

The record establishes Mr. Binggeli's length of unemployment at the time he accepted the position with PGI was less than 13 weeks.  Therefore, he was only required to consider employment that was in his primary occupation at the level of pay he was accustomed to.  Mr. Binggeli's work with the Army paid approximately $18 per hour ($2500/month times 12 divided by 52 weeks divided by 40 hours plus 25 percent [to compensate for tax deductions]).  After adding in the value of housing, Mr. Binggeli's hourly rate was in excess of $20.

The record establishes Mr. Binggeli accepted the work only to assist his employer in a time of need.  There is no dispute that Mr. Binggeli was not taking the position as a career move.  Given a career can encompass a lifetime, two months of work in an occupation far below Mr. Binggeli's training/experience, his time on the job was only a short period of time.  Accordingly, the work he left was unsuitable for Mr. Binggeli.  The disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on March 14, 1998, is REVERSED.  Benefits are allowed for the weeks ending March 14, 1998, through April 18, 1998, if otherwise eligible.  Mr. Binggeli's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 8, 1998.








Jan Schnell, Hearing Officer

