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CASE HISTORY
Ms. Dwyer timely appealed two determinations.  One determination dated April 1, 1998, denied benefits from March 1, 1998, through March 14, 1998, under AS 23.20.378 and 8 AAC 85.357.  The other determination dated April 3, 1998, denied benefits indefinitely under AS 23.20.378 and 8 AAC 85.357 beginning March 22, 1998.  The issue to decide is whether Ms. Dwyer satisfied availability for work and participation in reemployment services requirements.


FINDINGS OF FACT

Effective the first of August 1997, Ms. Dwyer accepted an early retirement incentive offer from Alascom, Inc., (AT&T) and voluntarily left her service manager position.  Ms. Dwyer had worked as a supervisor for this telephone company since 1980.  Prior to that, she had worked for the company as a telephone operator from 1975.

Ms. Dwyer stopped work in August 1997 to try to regroup her life.  She was trying to cope with the death of a son, a divorce, and two law suits.  She had become a single parent having to raise three sons.  After stopping work, she depended upon her retirement incentive payment for financial support.

Effective January 16, 1998, Ms. Dwyer established an unemployment insurance new claim.  On January 30, 1998, the Alaska Department of Labor's Anchorage reemployment services program sent Ms. Dwyer a letter advising she had to appear for reemployment orientation on February 12, 1998, at 10:00 a.m.  (Exhibit 6).  The letter warned:


If you fail to attend this meeting, we may be forced to deny your Unemployment Insurance benefits.

The reemployment services program is a mandatory Alaska Department of Labor program created in compliance with federal requirements.  The program is designed to move persons from unemployment to employment.

Ms. Dwyer received the reemployment services program letter that directed her to appear for reemployment orientation.  Ms. Dwyer did not attend orientation until March 5, 1998.  However, the reemployment services program did not deny her benefits for failing to attend orientation prior to March 1998.

Natalie Evans is the Anchorage reemployment services program representative assigned to assist Ms. Dwyer's return to employment.  During the March 5 orientation, Ms. Evans scheduled Ms. Dwyer for a reemployment service plan (RSP) interview for March 6 at 10:30 a.m.  The RSP is a written document that identifies an individual's employment obstacles, steps to overcome the obstacles, and mandatory activities designed to force individuals to confront and overcome the obstacles (Exhibit 15).

Ms. Dwyer admits that during the orientation process, Ms. Evans advised orientation attendees (1) participation in the reemployment services program activities was mandatory, and (2) failure to satisfy reemployment services requirements would result in a denial of an individual's unemployment insurance benefits.

At 10:30 a.m. on March 6, Ms. Dwyer failed to show for her RSP interview.

At 1:30 p.m. on March 6, Ms. Dwyer telephoned Ms. Evans, explained she had "spaced" the 10:30 a.m. RSP interview, and requested an interview for that date.  Ms. Evans scheduled Ms. Dwyer for a 3:00 p.m. interview that date.

At 3:00 p.m. on March 6,  Ms. Dwyer failed to show for her RSP interview.  Ms. Evans made a computer entry that suspended Ms. Dwyer's eligibility for unemployment insurance benefits.

On March 11, Ms. Dwyer telephoned Ms. Evans' supervisor, Vince Garvey.  Ms. Dwyer complained about Ms. Evans' suspending her eligibility for unemployment insurance benefits.  Ms. Dwyer told Mr. Garvey she did not have a desire to mess around with the reemployment services program.

On March 11, Mr. Garvey arranged for Ms. Evans to provide Ms. Dwyer with a RSP interview on March 12 at 8:30 a.m.  On March 11, Ms. Dwyer received notice of the new interview date and time.

At 8:30 a.m. on March 12,  Ms. Dwyer failed to show for her RSP interview.

At 9:03 a.m. on March 12, Ms. Dwyer telephoned Ms. Evans and explained she missed her 8:30 a.m. appointment because she had overslept.  She demanded that she be given another appointment for that date.  Ms. Evans agreed to see her at 11:30 a.m. on March 12.

At 11:30 a.m. on March 12,  Ms. Dwyer failed to show for her RSP interview.

On March 20 at 11:37 a.m., Ms. Dwyer telephoned Ms. Evans and demanded she be given an RSP interview that date.  Ms. Dwyer told her she would look at the work schedule and get back with her.

On March 20 at 3:00 p.m., Ms. Dwyer appeared without an appointment in the reemployment services program office asking to be seen.  Ms. Evans worked her into the schedule.

On March 20, Ms. Dwyer signed a RSP document that established short-term goals of recreating a resume and cover letter (Exhibit 15).  The document contained a warning just above Ms. Dwyer's signature that reads:


I Brenda Dwyer, agree to follow the activities described in this Reemployment Service Plan starting on 3-20-98.  If I Brenda fail to participate without good cause, it could result in my disqualification for Unemployment Insurance.

On March 20, Ms. Evans directed Ms. Dwyer to supply her resume and cover letter to the reemployment services program by March 23.  Ms. Dwyer agreed and signed the RSP document.  Ms. Dwyer was given a 2:00 p.m. appointment for March 23.

After signing the RSP document on March 20, Ms. Dwyer began complaining to Ms. Evans about the denial of her unemployment insurance benefits.  Ms. Dwyer became increasingly angry when she was told her benefits would not be allowed until she submitted her resume and cover letter and established she would start participating in the program.  Ms. Dwyer left the office indicating she would not start cooperating with the program requirements.

At 2:00 p.m. on March 23, Ms. Dwyer failed to show for her RSP interview.

On March 23 or March 24, Ms. Dwyer telephoned Mr. Garvey complaining about the denial of her unemployment insurance benefits.  Mr. Garvey told her that benefits would be denied indefinitely until she brought in her cover letter.

Also on March 23 or March 24, Ms. Dwyer telephoned Mr. Garvey's supervisor, Jerry Kanago.  Mr. Kanago confirmed to her she would be denied unemployment insurance benefits until she submitted her cover letter thus complying with reemployment services program requirements.

Since March 24, Ms. Evans has made repeated telephone calls to Ms. Dwyer without reaching her.  However, since then, Ms. Dwyer has made repeated telephone contacts with various reemployment services program personnel.  She has been consistently told she must comply with program requirements.  She has consistently refused.

As of the May 12 hearing, Ms. Dwyer has not supplied her cover letter or begun cooperating with the reemployment services program.

During the May 12 hearing, Ms. Dwyer asserted she thought the reemployment services program existed to assist her as a client thus leaving her participation to her discretion and subjecting her unemployment insurance benefits to no jeopardy.  These assertions are not credible.  The above findings show Ms. Dwyer has received repeated, consistent written and verbal warnings that the program is mandatory, participation is mandatory, and lack of participation will result in a denial of benefits.

The two determinations under appeal deny Ms. Dwyer's benefits for the periods of (1) March 1 through March 14, 1998, and (2) March 22, 1998, and continuing indefinitely until she satisfies reemployment services program requirements.  The reemployment services program did not deny benefits for the week ending March 21, 1998, because Ms. Dwyer had an RSP interview on March 20, 1998.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.357 provides:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or



(2)
has good cause under (b) of this section for failure to participate in the reemployment services.


(b)
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;



(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.  


CONCLUSION
Unemployment insurance benefits are designed to offset economic insecurity caused by involuntary unemployment (AS 23.20.010).

"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law."  Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

The reemployment services program complies with a federal mandate intended to move individuals move from unemployment to employment.  The program addresses barriers that interfere with an individual's return to employment, including disruptions in an individual's personal life.

Even though Ms. Dwyer suffers major disruptions in her life, she remains subject to mandatory participation in the reemployment services program.  The clear wordage of AS 23.20.378 and 8 AAC 85.357 sets standards she must satisfy to receive unemployment insurance benefits.

Ms. Dwyer's failures to cooperate with the reemployment services program do not satisfy the requirements of AS 23.20.378 and 8 AAC 85.357.  She fails to establish circumstances beyond her control forced her to refuse to cooperate.  Benefits must remain denied as shown on the determinations under appeal.


DECISION
The April 1, 1998, determination is AFFIRMED.  Benefits are denied for the weeks ending March 7 and March 14, 1998.

The April 3, 1998, determination is AFFIRMED.  Benefits are denied beginning with the week ending March 28, 1998, and continuing thereafter until Ms. Dwyer successfully cooperates with reemployment services program representatives to satisfy reemployment services program requirements.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 14, 1998.
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