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P.O. Box 25509
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APPEAL TRIBUNAL DECISION


Docket Number 98 0873

HEARING DATE:  June 8, 1998
CLAIMANT:
EMPLOYER:

HANS JENSEN     
YES BAY LODGE               

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

Hans Jensen     
Mark Easterly


Mark McCarthy, witness
    
ESD APPEARANCES:

None

CASE HISTORY
The claimant appealed on April 16, 1998 a notice of determination issued on April 15, 1998 which denied benefits under AS 23.20.379 for the weeks ending March 28, 1998 through May 2, 1998 on the ground that he was discharged for misconduct in connection with his work.  The decision also reduced his maximum benefits payable by three times his weekly benefit amount, and held that he would not be eligible for any future extended benefits unless he returned to work and earned eight times his weekly benefit amount during the denial period.   

FINDINGS OF FACT

Mr. Jensen was employed as a pilot with Tromech Air (Yes Bay Lodge) from April 24, 1997 until March 21, 1998.  He worked 10 hours per day, 5 days per week, at $159.09 per day.

Mr. Jensen was spoken to by his supervisor regarding a number of aspects of his performance during his tenure.  Around October 1997 Mr. Jensen was told to be more active in unloading his aircraft.  After another reminder, this ceased to be a problem.

On March 3 Mr. Jensen and a charter boat operator "had words" concerning the fact that boats are ordinarily not allowed to tie up at the seaplane dock.  Mr. Jensen was attempting to get the operator to move the vessel so that he could park his plane close to the ramp in order to reduce the distance his customers would have to walk in the rain.

Mr. Mark Easterly, director of operations, asserted that the company received more customer complaints concerning Mr. Jensen than any other pilot.  However, Mr. Easterly admitted that Mr. Jensen also received more tips from customers than any other pilot.

On a "Request for Separation Information" (Exhibit 6) signed April 8 Mr. Easterly indicated that the proximate reason for Mr. Jensen's discharge was "lack of safety of flight in Metlakatla, Alaska."  He listed the following as actions which led up to this dismissal:  


1.  Docking Aircraft


2.  Loading Aircraft


3.  Lack of customer service


4.  Endangerment to aircraft and passengers


5.  Passenger complaints


6.  Crew infractions

Of these items, numbers 2, 3 and 5 refer to the matters related above.  Number 6 refers to "all of the above."  Numbers 1 and 4 have to do with the proximate cause of Mr. Jensen's discharge.

On March 31 Mr. Jensen landed at Metlakatla.  Mr. Easterly was in a plane about a mile behind and 500 feet above him.  Mr. Easterly observed Jensen land 10 to 20 feet from the dock, and bump a piling at the end of his runout.  Mr. Easterly contended that this landing was too close to the dock and passengers, who were waiting in a building at the head of the 200-foot dock.  He observed no wind or chop.

Mr. Mark McCarthy had been working as freight agent in Metlakatla for about a month on the day in question.  He believed Mr. Jensen landed too fast, went within 15 feet of the dock, which he overshot, cut around it, shut off his engine, and then hit a piling with his wing.  He could recall no wind or chop.

Mr. Jensen contended that he landed about 300 feet from the Taquan Dock, stayed on the step to within about 100 feet from his dock, fell off the step and turned into a small bay beyond it where a backwind caught the tail and blew his plane toward pilings.  Mr. Jensen shut his engine down and put out a foot to fend off a piling, which he asserted did not actually touch the wing.  

Mr. Jensen believed that his discharge stemmed from Mr. Easterly being unhappy with his attempts to secure employment with another airline.  Mr. Easterly contended that in fact he recommended Mr. Jensen to the other airline "a fine pilot" but that he "lacked in customer service."


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(d) 
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

Misconduct can not be established on the basis of unproven allegations.  Cole, Comm'r Dec. No. 85H-UI-006, January 22, 1985.

The employer has introduced a "laundry list" of reasons for Mr. Jensen's discharge.  However, "loading aircraft" was not a problem at the point he was fired.  "Lack of customer service" and "passenger complaints" arise from hearsay evidence which Mr. Jensen has rebutted with his sworn testimony.  "Crew infractions" refers simply to all the reasons the employer was dissatisfied with Mr. Jensen's performance.

The remaining two reasons both refer to the incident of March 31.  A discharge for gross negligence, or repeated negligence after warning, constitutes misconduct.  However, it must be established that the claimant's actions triggering the discharge showed a willful disregard of the employer's interest.

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results.  All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

In the matter of Wilson, Comm'r Dec. No. 95 2608, January 3, 1996, the claimant worked as a helicopter pilot in a logging operation in Southeast Alaska.  He was piloting an aircraft towing a long cable suspended from the bottom of the helicopter used to transport materials.  As he was taking off, he made a "normal" ascent rather than a vertical takeoff and snagged the hook suspended from the cable on part of the barge from which he was operating.  The cable and its attachment parts underneath the helicopter were torn away.  The claimant was distracted at the time by a radio transmission that concerned the material he was going to be hauling.  He thus felt the need to immediately respond, and it was during that brief time that the incident occurred.

The Tribunal reasoned that although the accident was not wilful, because of the type of industry and the level of damage incurred, that it was an act of misconduct.  The Tribunal relied on a case decided by a Pennsylvania court that concluded a phlebotomist's failure to label a patient's blood sample in accordance with hospital procedure constituted wilful misconduct, even where the violation was inadvertent.  It was held the employer in the instant case had the right to expect a higher standard of behavior from a pilot and thus the discharge was for misconduct. The Commissioner disagreed.

The standard of judgement to be applied in these cases is found in 8 AAC 85.095, quoted above.  The claimant had received warnings before for damaging company aircraft, but those errors were on a different job and of a much different type, for which there is some dispute as to the claimant's culpability.  In the final accident the claimant was distracted by a radio transmission that directly impacted him.  When he attempted to carry out the takeoff he inadvertently failed to make the more technical takeoff required for this type of operation.  

Considering all the circumstances, the Commissioner believed the claimant's error, while costly, was a momentary lapse in judgement.  The Department concluded that although the employer may have had sufficient cause to discharge the claimant, the discharge was not due to work connected misconduct.  

It is the prerogative of the employer to set work standards for employees, and to determine whether an employee's performance warrants a continuation of the working relationship.  However, in the present case the preponderance of evidence in the record fails to support a conclusion that Mr. Jensen's actions which precipitated his discharge showed a willful disregard of the employer's interest.  While he perhaps demonstrated poor judgement regarding the manner in which he landed his aircraft in Metlakatla, his negligence in the matter falls short of misconduct connected to the work.       


DECISION
The determination issued on April 15, 1998 is REVERSED.  Benefits are allowed for the weeks ending March 28, 1998 through May 2, 1998 and thereafter, if otherwise eligible.  The reduction to the claimant's maximum benefit entitlement is restored, as is his eligibility for future extended benefits.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this June 9, 1998 in Juneau, Alaska.









Michael C. Howard









Hearing Officer    

