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CLAIMANT


LORENE WOOLERY

CLAIMANT APPEARANCES


Lorene Woolery

ESD APPEARANCES
None


CASE HISTORY
Ms. Woolery timely appealed an April 23, 1998, redetermination that denied benefits under AS 23.20.375 and 8 AAC 85.100--.110.  Benefits were denied on the ground that she failed to meet reporting requirements.


FINDINGS OF FACT
Ms. Woolery established an unemployment insurance claim effective April 1, 1997, by filing an Application for Service with the Employment Security Division's (ESD) Anchorage office.  She began receiving benefits shortly thereafter.  Ms. Woolery stopped filing the week ending September 27, 1997, because she believed she had exhausted her regular benefit entitlement.

On April 8, Ms. Woolery submitted, by telephone, a request for extended benefit entitlement.  She filed for the weeks ending March 21 and 28, 1998, on April 7, 1998, after she received notification from ESD that she was eligible for extended benefits.  

The certification forms for the three-week period ending March 14, 1998, were processed by ESD on April 17, 1998 (Exhibit 10).  Ms. Woolery believed she was filing for all weeks when she talked to the ESD representative on April 8, 1998.  Exhibits 13 and 14 are copies of these certification forms.  The date on Exhibit 13 is not readable, however, the date on Exhibit 14 is noted as April 8, 1998.  It is not known why the ESD computer records reflect a processing date of April 17, 1998.

Ms. Woolery received notice of her eligibility for extended benefits in late March 1998.  She did not get the message sent to her address by ESD on February 19, 1998, advising her of the extended benefits program effective date.  

Ms. Woolery has had numerous problems with her mail since she moved to her current address of record three years ago.  Her mail is received in an "MBU" (mail box unit) consisting of 16 boxes.  Anytime a substitute carrier delivers mail, she has problems.  The hearing record reflects no difficulties with Ms. Woolery's mailings from the ESD with the exception of the February 19, 1998, message.


PROVISIONS OF LAW
AS 23.20.375 provides in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has



(1)
made an initial claim for benefits; and



(2)
for that week, certified for waiting-week credit or made a claim for benefits.

8 AAC 85.102 provides:

 
(a)
 An intrastate claimant located in this state is eligible for waiting week credit or benefits for a week if the claimant



(1)
files a continued claim for the week as required in this section; and



(2)
meets all requirements of AS 23.20 and this chapter.


(b)
A claimant shall file a continued claim



(1)
by mail to a regional claim center of the division in Anchorage, Fairbanks, or Juneau, as assigned by the director;



(2)
in person or by mail at an employment office of the division, if permitted by the director; or



(3)
by telephone to a telephone filing center of the division, if permitted by the director.


(c)  A continued claim for a week is filed when



(1)
the completed claim form provided by the division for a continued claim has been mailed or delivered in person to an employment office or regional claim center of the division; or



(2)
the claimant has provided information on eligibility for the week by telephone to a telephone filing center of the division.


(d)
The filing date of a continued claim filed by mail is the postmark date of the mailing of the completed claim form.  If the postmark date is not readable, the date that the form for the claim was completed is the date of filing.  However, if the claim is received by the division more than seven days after the date that the form was completed, the date of receipt is the date of filing.


(e)
The date of filing of a continued claim filed by telephone is the date that the claimant accesses the telephone filing system and provides claim information for the week using the claimant's personal identification number.


(f)
A continued claim must be filed on forms provided by the division or according to the telephone filing procedures of the division.  For each week claimed, the claimant shall answer specific eligibility questions and shall certify to the truthfulness and completeness of the answers.


(g)
A continued claim for a week may not be filed before the end of the week claimed.  A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:



(A)
if the director authorizes the filing of bi‑weekly claims, the claim may not be filed later than 14 days after the end of the bi‑weekly period authorized by the director; 



(B)
a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week.


(h)
The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances.  


(i)
For the purposes of (h) of the section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.


CONCLUSION
The record establishes Ms. Woolery failed until early April 1998 to apply for the extended benefits program, which led to the denial of benefits for the weeks under appeal.  In Short, Comm'r Decision No. 9126565, September 22, 1992, the Commissioner provides in part:


A claim for EUC (emergency unemployment compensation) is not really an "initial claim," even though it may be filed on a form entitled such.  The monetary eligibility has already been established, it is not a notice filed after a break in filing with intervening employment, nor is it, in the meaning of the regulation, a notice filed after a break in filing with no intervening unemployment.  It is, rather, a request for continuing eligibility under the EUC program.


The procedures of the Division provide for a notice of pending exhaust of benefits to be mailed to a claimant four weeks prior to the exhaust....This notice also instructs the claimant to report to his local employment service office to file for the extension.


The Department recognizes that the computer records indicate a label was printed twice, once on March 2 and again on March 13.  Other than this, there is no indication that these notices were mailed to Mr. Short.  The Department does not, by this decision, imply that the Division should change its procedures.  However, Mr. Short was adamant that he did not receive the notices.  His testimony was straight forward and non-equivocal.  The Department will accept his contention.


Mr. Short first received notification of his potential for EUC on April 1.  The Department does not feel that one week in actually filing for the benefits made his claim so tardy that the EUC claim cannot be accepted....

According to Short, backdating of an extended benefits claim application can be affected provided the claimant can show good cause prevented her from making her claim sooner.

Failure to receive information provided by the ESD can establish circumstances beyond one's control.  However, a history of mail problems must be established.  

Ms. Woolery stopped filing for unemployment insurance benefits in September 1997.  Therefore, she would not have received any messages in February 1998, other than the extended benefits announcement, that would alert her to contact the ESD office.  

Given the mail difficulties experienced by Ms. Woolery at her current address, it is conceivable that she did not receive that February announcement.  Accordingly, she would not have been expected to contact the ESD until she did receive that notice.  Good cause has been shown that prevented Ms. Woolery from filing her application for extended benefits sooner than April 8, 1998.


DECISION
The determination issued on April 23, 1998, is REVERSED.  Benefits are allowed for the weeks ending February 28, 1998, through March 14, 1998, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 21, 1998.

                                  Jan Schnell, Hearing Officer

