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STATEMENT OF THE CASE
On March 25, 1998, Ms. Maxwell was denied unemployment insurance benefits pursuant to AS 23.20.378.  She filed a timely appeal.  The issue before me is whether she was available for work during the period claimed.

FINDINGS OF FACT

A hearing was held before the Appeal Tribunal regarding Ms. Maxwell's claim filing (App. Trib. Docket 98 0416).  The hearing was held on March 18 by telephone, while Ms. Maxwell was working in Prudhoe Bay.  During that hearing, Ms. Maxwell testified, under oath, as follows in response to questions posed to her by the Hearing Officer (emphasis added):


Q:
Who takes care of your daughter while you're at work on the slope?


A:
Hope Cottage.  A day care provider.  I haven't been able to go back to work for two months because I haven't had a provider for my daughter.  And when I get off the slope, I had to her out of school October 28, and when I pulled her out of school, I spent a year—all last year, every, every day—with an attorney for them implementing her academics, because she's seven years behind.  So when I'm not working, my whole life revolves around her.


Q:
And when did you—when were you able to return to work?  When did you return to work?


A:
I just returned Thursday, and I haven't worked since October the, oh, September the 28th.  That's the last time I worked.  And that's where I've been since then, doing—you know.


Q:
Okay.  And you indicated because you didn't have child-care provider?

A:
That's exactly it, and for the fact that my daughter didn't go back to school until the day b...two days after Valentine's Day, was the day I finally got my daughter back into school because they didn't want to implement her IP.

Ms. Maxwell also testified that she has had daily migraines since December for which she sees a doctor, and takes codeine.

On the basis of this testimony, the Hearing Officer remanded, on March 18, 1998, the issue of Ms. Maxwell's availability for work to the Employment Security Division for its consideration.  (App. Trib. Dec. 98 0416, March 18, 1998.)

On March 19, an adjudicator with the division called Ms. Maxwell in response to the Hearing Officer's remand.  At that time, Ms. Maxwell was still working on the slope.  A determination was issued on March 25 denying Ms. Maxwell benefits on the basis that she was not available for work.  The determination denied benefits from October 26, 1997 to February 14, 1998.  This appeal followed.

Ms. Maxwell has been for three years and is an apprentice with the Alaska Operating Engineers/Employers Training Trust.  Under that trust, she must be available to respond to a dispatch at all times.

During the hearing held in this matter on May 11, Ms. Maxwell testified that she is the single parent of a 12-year old girl with a traumatic brain injury.  The daughter needs special training in schools, which Ms. Maxwell has been working to have provided through the Anchorage School District.  The daughter is only able to be in school two to two-and-a-half hours per day.  Ms. Maxwell takes care of her daughter, and home-schools her when she is not otherwise in school.  If Ms. Maxwell is working on the slope, she has a network of people and care facilities who are able to provide the necessary care, support, and schooling of her daughter.  Her headaches do not prevent her from working as she can take the medication while working.

A memo from the Operating Engineers/Employers Training Trust confirms that Ms. Maxwell is an apprentice with the Trust.  The memo also states that "apprentices have to be available at all times to go to work."  Exhibit 15.

STATUTORY PROVISIONS

AS 23.20.378.  Able to work and available for suitable work.

 
(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350.  Able to work and available for suitable work.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

On the one hand, we have Ms. Maxwell's sworn testimony during the March 18 hearing that she was not able to go back to work for two months because she had no child-care provider.  On the other hand, we have her sworn testimony during the hearing held in this matter on May 11 that she was always available for work, that she did have a network of child-care providers, and that she could not have refused a dispatch from the Trust.

I cannot accept Ms. Maxwell's latter testimony as credible.  Her testimony in the March 18 hearing that she was not able to work for two months was very clear and emphatic in response to a clearly-stated question by the Hearing Officer:



Who takes care of your daughter . . .?  I haven't been able to work for two months because I don't have a provider.

Her testimony during the hearing on May 11 was made after Ms. Maxwell learned that she had been denied benefits because of her previous testimony.  Her testimony at this time is suspect in that she has learned what she needs to say in order to protect and regain her benefits.

There is, however, no basis on which to deny Ms. Maxwell benefits earlier than two months before the March 18 hearing.  Although she removed her daughter from school in October, there is no evidence that she did not have child-care available to her, and her medical condition did not prevent her from accepting work.  Ms. Maxwell, by her own testimony during the March 18 hearing, confirmed her unavailability beginning two months earlier.  She reestablished her availability when she accepted a dispatch on March 12.

DECISION

The notice of determination issued in this matter on March 25, 1998 is MODIFIED.  Pursuant to AS 23.20.378, Ms. Maxwell is

•
allowed unemployment benefits beginning with the week-ending November 1, 1997 through the week-ending January 17, 1998;

•
denied unemployment benefits beginning with the week-ending January 24, 1998 through the week-ending March 14, 1998;

•
allowed unemployment benefits beginning with the week-ending March 21, 1998, and continuing so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on May 22, 1998.





Dan A. Kassner





Hearing Officer

