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CASE HISTORY
The employer appealed on April 21, 1998 a notice of determination issued on April 3, 1998 which allowed the claimant benefits under AS 23.20.379 for the weeks ending March 7, 1998 through April 11, 1998 on the ground that she was discharged for reasons other than misconduct connected with the work.  


FINDINGS OF FACT

Ms. Anthony was employed as a sales clerk for the Fashion Bug in Hampton, Virginia, from October 27, 1997 until March 3, 1998.  She worked up to 30 hours per week, at $5.25 per hour. 

Exhibit 2/2 is an appeal memorandum from the employer's representative.  Thereon in given the following reason for protest:


The claimant voluntarily quit without notice--no reason given.  We wish to appeal this determination.

In late February Mr. Jim Baylog, district manager, was informed by the human resources department of certain irregularities in the Hampton store.  Mr. Baylog investigated, and found gift certificates for Ms. Anthony which she had signed on the authorization line of the forms.  As a result, Ms. Anthony was given the choice of resigning or being fired.

The gift certificates were part of a contest, with a $1.00 prize for the sale of each, and a vacation trip for the manager of the store with the most certificates sold.  Ms. Anthony asserted that her managers had told her the way she would receive credit for certificates was to sign the authorization line.  She was aware that employees could not ring up their own purchases, and did not do so with the gift certificates.  However, Ms. Anthony contended that she did not know that a manager had to both authorize the certificates and ring them up.  

Ms. Chris Gaul, one of Ms. Anthony's store managers, testified that the gift certificates had to be removed from a locked container by a supervisor and given to a sales clerk.  Whoever rang up the sale also signed the certificate.  Employees were not allowed to do either with a certificate for themselves or a family member.  

Mr. Baylog believed that Ms. Anthony should know about the policy concerning gift certificates if she went through a proper orientation, but that he "couldn't say in this case what was or wasn't covered" in Ms. Anthony's training.  Ms. Gaul did not know if Ms. Anthony was aware of the prohibition against signing a gift certificate for herself, although she did know she had to give them to a supervisor to ring up.  Ms. Gaul did not tell Ms. Anthony that to get points she had to sign the authorization line herself.


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the 



insured worker . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(d) "Misconduct connected with the insured worker's work" 

as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

8 AAC 85.010 provides in part:


(20)
"discharge" means a separation from work in which the 

employer takes the action which results in the 

separation, and the worker does not have the choice of 

remaining in employment.


CONCLUSION
A discharge, as defined by 8 AAC 85.010(20), is a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.  A voluntary leaving is then a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment.  The nature of a worker's separation is therefore dependent upon whether the employer or the worker moved to terminate the employment relationship.  

When an employer allows a worker to resign instead of discharging the worker or tells the worker in effect, "resign or I will discharge you," the employer is the moving party in the worker's separation.  In such cases, the worker has no choice about remaining at work.  Accordingly, the resignation is meaningless, because the employer is actually taking action to discharge and is simply allowing the discharge to be called a resignation.  ESD Benefit Policy Manual, VL 135.05-3.

Ms. Anthony was given the opportunity to resign in lieu of being fired.  Her separation from work must therefore be considered a discharge, rather than a voluntary leaving.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

An employer may have an agreement with his employees whereby they are allowed to purchase items at discount from the employer.  A substantial violation of the rules governing such purchases may constitute misconduct.  However, the worker must know, or reasonably be expected to know, the rules, and her violation of these rules must be willful rather than inadvertent.  ESD Benefit Policy Manual, MC 140.4-1.  

Ms. Anthony was discharged for signing gift certificates for herself contrary to company policy.  However, the record fails to establish that her violation was "substantial," in that no dishonesty on her part, or financial harm to the employer, has been demonstrated.  Although she signed the forms, they were provided by a manager, who also rang them up.  Ms. Anthony did not gain anything beyond what she would have received had she followed company policy.

Nor has it been established by a preponderance of evidence in the record that Ms. Anthony was aware what she was doing was not permitted.  If she did not know the rule, her violation thereof must be considered inadvertent, rather than a willful disregard of the employer's interest.  Ms. Anthony must therefore be considered as having been discharged for reasons other than misconduct connected with the work.

                            DECISION
The determination issued on January 30, 1998 is AFFIRMED.  Benefits are allowed under AS 23.20.379(a)(2) for the weeks ending March 7, 1998 through April 11, 1998.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this June 25, 1998 in Juneau, Alaska.
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