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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  98 1010


Hearing Date:  May 29, 1998 

CLAIMANT                               INTERESTED EMPLOYER
MELVIN SELLERS
THE SPORTS AUTHORITY INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Melvin Sellers
Mike D'Amour


ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on April 2, 1998, that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant voluntarily left suitable work with good cause.


FINDINGS OF FACT
Mr. Sellers worked for The Sports Authority, Inc. during the period February 1997 through March 10, 1998.  He earned $9 per hour for full-time work as a lead employee.  Mr. Sellers gave a one-month notice of his intention to quit on March 10, 1998.

Sometime in late January or early February, Mr. Sellers' wife was laid off her from her employment.  The family lost her $1600 per month income.  Because of the family's financial situation (inability to pay their bills) and Mr. Sellers' wife's desire to return to her family in South Carolina, they opted to relocate.

While in Alaska, Mr. Sellers earned $1560 per month ($9 times 40 hours times 52 weeks divided by 12 months).  The family's combined monthly expenses were as follows:


Rent

$ 925


Car

  240


Phone
  100


Food

  400


Gas

  100


Daycare
  650


Clothing
  300

  Total   $2715

With the loss of Ms. Sellers' income, the family's income was limited to $1560 gross per month.  The monthly expenses decreased by the cost of child care to $2065.

Mr. Sellers decided to relocate to South Carolina because of his wife's family.  They would be able to provide rent-free living to allow Mr. Sellers and his family time to get back on their feet.  After moving to South Carolina, Mr. Sellers' monthly expenses were reduced to $460 (food and gas).

The Sellers family left Alaska on March 26, 1998.  They moved from their apartment on March 20th.  Mr. Sellers was required to do all the preparations for the move to include selling of personal belongings, packing, and "tying up loose ends" because his wife was not able to assist him.  Ms. Sellers exhibited the same symptoms as her mother when she (the mother) was medically diagnosed with depression.  Ms. Sellers was not under a doctor's care.

The Sports Authority is a national chain.  They have stores throughout the Lower 48, with one located in Charleston.  Mr. Sellers called that store before leaving Alaska and was told no lead positions were available.  

Sports Authority has no written transfer policy.  However, Mr. D'Amour offered to call the store himself to put in a good word about Mr. Sellers' abilities and work habits.  Mr. Sellers did not accept Mr. D'Amour's offer.  He wanted to work in management, as he had been during the last six months of his employment with Sports Authority.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 500, states in part:


[V]oluntarily leaving work because the worker felt that the wages were too low or did not constitute a "living wage" will, for the majority of times, be without good cause, provided that the wages were within the prevailing rate for similar work in the locality, and the worker was making sufficient wages to provide the basic necessities of life for the worker and the worker's dependents....


Although the Employment Security Act does not guarantee a "living wage," the Department held in case of Kimmerly, Commissioner Review No. 9224409, April 30, 1992, that a worker has good cause to voluntarily leave work if:


1.
The worker has suddenly become the sole support of the family, either by divorce or the unemployment, total disability or death of the worker's spouse;


2.
The worker's income is clearly insufficient to provide the basic necessities of life for the worker and the worker's dependents; and


3.
Leaving work is the only reasonable course of action open to the worker.


A worker who voluntarily leaves work goes from a situation in which the worker has at least some income to a situation in which the worker has no income. The burden is therefore upon the worker to show that leaving work was the more beneficial course for the worker to pursue....

The record establishes Mr. Sellers' monthly income was insufficient to meet his family's financial obligations.  Accordingly, the underlying reason for leaving work was due to compelling circumstances.  

Good cause not only requires the showing of compelling reason(s), the claimant must also exhaust all reasonable alternatives before leaving work.

Typically, Alaskans leaving the state quit employment that would not be available to them within the same company.  However, The Sports Authority is a nation-wide chain that could permit continuing employment for a transient claimant.  Although Sports Authority did not have a written transfer policy, there is no dispute that Mr. D'Amour offered to assist Mr. Sellers in retaining employment in South Carolina.  Mr. Sellers refused that offer.

It is understandable Mr. Sellers would want to remain in management within The Sports Authority.  However, there is no evidence that the entry level positions within the company were unsuitable for Mr. Sellers, considering his short tenure in the lead position.

Mr. Sellers went to a situation in South Carolina that afforded him with no income.  Had he pursued the offer of Mr. D'Amour, Mr. Sellers may have maintained his employment relationship, earning at least $5.25 per hour (federal minimum wage).  Because Mr. Sellers did not exhaust all reasonable alternatives, good cause for leaving work has not been shown in this matter.


DECISION
The determination issued on April 2, 1998, is REVERSED.  Benefits are denied for the weeks ending March 14, 1998, through April 18, 1998.  Mr. Sellers' benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 1, 1998.








Jan Schnell, Hearing Officer

