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CASE HISTORY
Ms. Nichols timely appealed a determination issued on April 16, 1998 that denied benefits under AS 23.20.379 on a holding that Ms. Nichols was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Nichols was employed by Fairbanks Athletic Club from September 15, 1997 to March 26, 1998.  She worked 20 to 25 hours a week as a food server/cashier.  Ms. Nichols was discharged from work.

Ms. Nichols' February 25, 1998 performance evaluation stated she needed to improve her attitude and attendance.  Ms. Nichols maintains attendance was never an issue, although she received a written warning in October 1997.  She admits, however, that she had an "attitude" at the beginning of her employment.  During that time, she was not as nice/friendly as she could have been because she felt the customers were somewhat haughty.  Ms. Nichols felt her "attitude" improved substantially over time.  At the time of her February 1998 evaluation, her immediate supervisor agreed her attitude had improved.  Ms. Nichols' overall performance was judged satisfactory.

On March 5 and 12, 1998, Ms. Nichols was issued written reprimands in response to customer complaints.  In one instance, Ms. Nichols bite off the end of a banana (because she could not find a knife) while preparing a dish for a customer.  That incident resulted in complaints being filed by several customers.  Ms. Nichols admits her action in that case was indefensible and clearly in violation of health and safety regulations.

In another incident, two customers (one of whom was a facility employee) notified Ms. Nichols that the water jugs in the hallway were empty.  Because Ms. Nichols was too busy to fill the jugs immediately, she handed cups of water to the customers from the counter.  Later, the same customers returned to the water jug area for water but found there were no cups.  They requested cups from Ms. Nichols, who responded, "Didn't you keep yours [cups] from before?"  One of the customers laughed, signaling to Ms. Nichols that her statement was taken as a joke as it was intended.  Also, during that setting, Ms. Nichols informed the customers that there was a public water fountain in the same hallway.  Subsequently, the facility employee customer filed a written complaint to management. 

Around this same time frame (on or about March 8, 1998), another customer complained in writing that Ms. Nichols was rude to her in general - no specifics given.

After the March 12, 1998 warning, Ms. Nichols decided to address the issue by refraining from joking with people/customers she did not know.

The incident leading to Ms. Nichols' termination occurred on or about March 24, 1998.  In that situation, a customer approached the food counter and Ms. Nichols' asked, "What do you need?"  The customer responded, "How about - Can I help you sir?"  Ms. Nichols jokingly responded, "How about - What do you need?"  At that point, the customer chose to leave without making a purchase.  Ms. Nichols then commented (again jokingly), "Did we go through all that for nothing?"  The customer later complained to management.

The customer referenced in the March 24 incident was also a facility employee.  Facility employees represent about 30 percent of the employer's clientele.  Ms. Nichols remembers "joking around" (no specifics offered) with this customer in the past without ever getting the impression that her statements were being interpreted as rude or offensive.  Therefore, she did not believe it improper to continue such bantering on March 24.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.  

The Alaska Employment Security Division Benefit Policy Manual MC 45.4 (July 1984) states, in part:


Discourtesy to a patron may constitute misconduct.  An employer may reasonably expect that his employees will behave so that customers will not be driven away.  

To establish misconduct, evidence must be presented to show a wilful and wanton disregard of the employer's interests.

Ms. Nichols was put on notice through written warnings that her jokes apparently were not being perceived as she had intended because customers (the employer's mainstay) were complaining.  As such, Ms. Nichols knew, or should have known that continued actions around those lines, whether in relation to a customer inside or outside the organization, had a real potential of inciting further complaints.  In light of the warnings, Ms. Nichols' actions on March 24 were tantamount to misconduct in connection with work.


DECISION
The April 16, 1998 separation from work determination is AFFIRMED.  Benefits are denied for weeks ending March 28, 1998 to May 2, 1998 under AS 23.20.379.  Ms. Nichols' maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Nichols may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 5, 1998.


Doris M. Neal


Hearing Officer

