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STATEMENT OF THE CASE
On May 7, 1998, Mr. Walker was denied unemployment insurance benefits pursuant to AS 23.20.379.  He filed a timely appeal.  The issue before me is whether he voluntarily left suitable work without good cause, or was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Walker was employed by the City and Borough of Juneau as a janitor at the Juneau International Airport.  He began working on July 16, 1989.  At the time his work ended, he worked 40 hours per week at a salary of $14.70 per hour.

Beginning in 1991, two women who worked for the airport had some trouble at work.  Mr. Walker and another male employee, however, were blamed for the incident by one of Mr. Walker's immediate supervisors.  Another incident occurred in which an employee was discharged.  These two incidents created a lot of stress in the work place which continued at least up to Mr. Walker's last day of work.  Mr. Walker was separated from his wife in 1992.  His wife left him with a large amount of debt.

These three problems caused Mr. Walker to develop bipolar depression for which he was hospitalized from November 23 to December 1, 1997.  The depression kept him from working as well as he could, and he had some attendance problems.  He had not been given any written warnings regarding his work, although it had been mentioned to him.  The airport management was not "building a file" to discharge him.

Mr. Walker was on leave for two weeks in either late February or early March, 1998.  He returned from that leave two to three days late.  Mr. Jerue and Mr. Evans, Mr. Walker's immediate supervisors, went to speak with him, and found him non-communicative and staring out into space.  They went to ask Mr. Miller, the airport manager, to come observe Mr. Walker.  When they returned, Mr. Walker was gone.  They learned later that he had gone to the parking lot, got into his van, and left.

On a subsequent day, Mr. Walker was asked to the office of Mr. Jerue.  Mr. Evans told him that they had been trying to get rid of him because he was not doing his job.  Either Mr. Evans or Mr. Jerue said he should consider quitting.  Mr. Walker felt that he was being pressured into quitting.  Although Mr. Walker was not told "quit or be fired," Mr. Miller does not believe that Mr. Walker had a choice in remaining employed after that meeting.

Mr. Walker testified that this last meeting took place on March 12; however, Mr. Miller testified that Mr. Walker's letter of resignation was dated and made effective March 24.  He does not know if Mr. Walker worked between March 12 and 24, although he believes Mr. Walker was paid for that time.  He does not know if Mr. Walker was on leave or worked for that time.

The documents on which was based the notice of determination which denied benefits were not presented to the Appeal Tribunal.  Those documents have, apparently, been lost.  However, the determination denied benefits beginning with the week-beginning March 22, lending credence that Mr. Walker's last day of employment, whether working or in paid leave status, was March 24.

STATUTORY PROVISIONS

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

CONCLUSION


"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).


Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment.  In re Swarm, Commissioner Review No. 87H-UI-265, September 29, 1987.  In re Alden, Commissioner Review No. 85H-UI-320, January 17, 1986.

Although Mr. Walker may have "quit" on the advice of Messrs. Jerue and Evans, it is clear from Mr. Miller's testimony that Mr. Walker really had no choice in the matter.  He could either quit or be fired.  Under the above precedent and regulation, Mr. Walker was discharged from his employment.

Misconduct connected with the work is defined, in part, as "a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion."  8 AAC 85.095 (d)(1).

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  Rednal, Comm'r. Dec. 86H‑UI-213, August 5, 1986.  

Mr. Walker was having problems at work.  He was not doing the job that he could, and there were some attendance problems.  He was, however, undergoing treatment for severe depression which provides a reason, at least, for the poor work and attendance.  But he was not given any warnings that his job was in jeopardy, and the employer was not moving to discharge him.  I do not find sufficient evidence that Mr. Walker wilfully and wantonly committed misconduct as defined.

DECISION

The notice of determination issued in this matter on May 7, 1998 is REVERSED.  No disqualification pursuant to AS 23.20.379 is imposed.  Mr. Walker is allowed unemployment insurance benefits for the weeks-ending March 28, 1998 through May 2, 1998, so long as he is otherwise eligible.  His maximum payable benefits and eligibility for extended benefits are restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on June 26, 1998.
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