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EMPLOYER APPEARANCES:

James Tapley
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STATEMENT OF THE CASE
On April 14, 1998, Mr. Tapley was denied unemployment insurance benefits pursuant to AS 23.20.379.  He filed a timely appeal.  The issue before me is whether he was discharged for misconduct connected with the work.

FINDINGS OF FACT

Mr. Tapley was employed by Wilder Construction, Inc. from 1993 to March 25, 1998.  He maintained the belt line on conveyors, and did some equipment operating and welding.  He was paid $24.50 per hour for 40 hours per week.

On March 25, Mr. Marjoe, the general foreman, came to Mr. Tapley, and told him that he was being discharged.  Mr. Marjoe said that he had warned Mr. Tapley that things would get back to him about him talking to Mr. Bullick regarding Mr. Marjoe's harassment of him.  No other reason was given for his discharge.

In a telephone conversation between Mr. Bullick and a representative of the division, Mr. Bullick is reported as saying that Mr. Tapley was discharged because he refused to keep his tools in the company truck.  It was necessary for him to do so in order to have with him all the necessary tools.  Exhibit 6.

Mr. Tapley testified that this conversation took place the day before his discharge, and that Mr. Marjoe did not mention it to him on the day he was discharged.  He did not need all of his tools for the type of work he was doing, and most of the work he did was in walking distance.

STATUTORY PROVISIONS
AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker




(1)
left the insured worker's last suitable work voluntarily without good cause; or




(2)
was discharged for misconduct connected with the insured worker's work.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  In Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

Wilder Construction, Inc. has brought forth no evidence or testimony establishing that Mr. Tapley wilfully and wantonly disregarding its best interests.  The telephone report is hearsay, and successfully rebutted by Mr. Tapley's sworn testimony.  I hold that Mr. Tapley was discharged but for reasons other than misconduct.

DECISION

The notice of determination issued in this matter on April 14, 1998 is REVERSED.  No disqualification pursuant to AS 23.20.379 is imposed.  Mr. Tapley is allowed benefits for the weeks-ending April 4, 1998 through May 9, 1998, and continuing so long as he is otherwise eligible.  The maximum payable benefits and eligibility for extended benefits are restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on June 19, 1998.
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